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TWO VALUABLE RECENT UPINIONS. 

Two recent decisions of the Supreme Court 
of Missouri evidence a prospect that Missouri 
may soon be taken from the number of those 
states which have been led away from the 
doctrine that the allegata and probata must 
correspond. The importance of this matter 
has been fully set forth in the articles by Mr. 
William T. Hughes in this Journal. Mr. 
Hughes called attention to the position of 
several of the courts, in as many states 
where, what he called the ‘‘ambulatory rule,’’ 
had been established. That is to say, where 
a rule had been adopted permitting a case to 
be made upon the evidence and the instrue- 
tions exclusive of the pleadings, in other 
words, upon what is called the ‘‘theory of the 
vase.’’ There has been no state where the 
theory of the case has had harder raps than 
in Missouri, and yet it bobs up as serenely as 
though nothing had happened irrespective of 
hard knocks which able judges have dealt 
out. These opinions, however, are not even 
noticed in those opinions sustaining the theory 
of the case doctrine. But the importance of 
getting the court right and having it remain 
right can not be too emphatically declared ; 
and this appears from Judge Fox’s opinion 
in the case of Campbell v. Greer, 197 
Mo. 463, when the court refused to permit 
the attorneys to stipulate az to what the 
pleadings were which had been lost from the 
files. ‘The court said: ‘‘Legal proceedings 
affecting the title to real estate should in all 
things be regular and we are unwilling to 
consent to the precedent that the parties may 
agree upon the state of the pleadings and re- 
quire this court to base its action either in 
affirming or reversing the judgment upon such 
an agreement. * * * The circuit court 
of New Madrid county, where this case was 
tried, is the only court having power to sup- 
ply the lost or destroyed records. Independ- 
ent of the provisions of the statute the power 
is inherent in the court to control its own 
record and supply any losses oecurring in 
that respect. State v. Simpson, 67 Mo. 647; 





George v. Middaugh, 62 Mo. 549; Strain v. 
Murphy, 49 Mo. 337; Keen v. Jordan, 13 
Fla. 327. [It is to be observed here that 
Judge Story speaking of the object of a bill 
in equity, that it must state a case within the 
appropriate jurisdiction of a court of equity, 
and if it fails to do this the error is fatal at 
every stage of the cause, and can never be 
cured by any waiver or course of proceedings 
by the parties, for consent cannot confer a 
jurisdiction not provided by law; * * * 
that the court cannot act except upon its own 
intrinsic authority in matters of jurisdiction. } 
The circuit court of New Madrid must supply 
tiese lost or destroyed records which must 
furnish the basis of the judgment in this cause. 
If we are to act in the absence of any plead- 
ings, simply upon the suggestions of counsel 
that the pleadings are in regular form, it 
would furnish a precedent in may other cases 
for counsel to simply agree that the plead- 
ings are all right. All this court is asked to do 
is to settle other legal propositions involved ; 
this we are unwilling to do on the ground 
that this court should have before it 
the foundation of the proceeding upon 
which to predicate its judgment.’’ In 
other words, the court recognizes the plead- 
ings as the foundation for the jurisdiction 
of the cause and these can neither be waived 
or stipulated out of the case, or stipulated 
into the case upon appeal. They cannot be 
contracted away. This decision, if its effects 
are considered and credited, knocks out every 
phase of the ‘‘ambulatory rule’’ or the ‘‘the- 
ory of the case’’ in Missouri and wherever 
law is a protection or a philosophy. It gives 
full credit to Judge Sherwood’s opinion in the 
case of Waldhier v. R. R., 71 Mo. 517, 
where he clearly set out the correct rule, say- 
ing: ‘We are willing to go to the full length 
of the statute respecting variances, but we 
are certainly unwilling to go to the extreme 
of saying that issues may be raised by the 
evidence and the instructions, as well as the 
legitimate method, the pleadings,’’ and where 
he also said: ‘‘Our code with all its compre- 
hensive liberality, will not admit a plaintiff to 
sue forahorse and recover a cow.’’ See 64 
Cent. L. J. 156. The Missouri code was 
taken from the New York code, and its 
author, David Dudley Field, wrote from the 
ordinances of Bacon, who in these reaffirmed 
the maxims of the Roman to which Cicero, 








186 


CENTRAL LAW JOURNAL. 





No. 10 








Ulpian, Tribonian and Justinian did distin- 
guished honor as well as our own distinguished 
jurists, Marshall, Story, Kent and Field, and 
Mansfield in England. When it becomes 
fully understood what is meant by ‘‘consent 
cannot confer jurisdiction,’’ the courts will 
have little trouble with the question, for it 
must be understood that ‘‘public policy fixes 
the boundaries of official authority and for 
reasons of public policy this is not a lawful 
subject of contract.’’ Hughes’ Contracts, 
secs. 14-18, where a masterful handling of 
the question is to be found. Nor would 
Judge Lamm have maintained in the case of 
State, etc., v. Fasse, 189 Mo. 532, that: ‘‘It 
would be wholly unjust to reverse and re- 
mand this case, in order that the respondent 
may make proof of citizenship and that he 
duly qualified as school director, in view of 
the undenied fact that proof of these facts 
was made and that they were not controverted 
during the former trial.’’ These were fun- 
damental facts and were essential to be shown 
by the record proper or mandatory record, 
and neither silence, stipulation nor con- 
sent could vary this fundamental re- 
quirement, that the pleadings must be the 
basis of the courts’ jurisdiction. Neither 
courts nor parties may do anything or assume 
anything ‘‘to affect matters relating to govern- 
mental policy existing as safeguards for pro- 
tection.’’ Hughes’ Contracts, sec. 16. This 
position in the Fasse case is entirely over- 
ruled in Judge Fox’s opinion, supra. 

But while Judge Lamm made a mistake in 
the Fasse case, he struck a splendid chord in 
the case of State v. Sheppard, 192 Mo. 515, 
(and this is the other case we referred to in 
the beginning of this article) when he said: 
‘*‘Not alone because it would be unnatural 
and unmerciful to compel a man to act as 
clerk where his own life or death was tremb- 
ling in the scales of justice, but poor human 
nature may well be deemed inadequate to re- 
sist the temptations incident to such oppor- 
tunity. Deep and keen is the significance of 
the Master’s formula, ‘Lead us not into 
temptation,’ and not without force is the 
admonitory precept of that great jurist who 
was taught his law at the feet of Gamaliel, 
‘abstain from all appearances of evil.’ The 
law should first cast the mote out of its own eye 
before it can see clearly the beam in another’s. 
In this case.the relator has the custody of his 





own indictments, his own recognizance, the 
evidence before the corwner and before the 
committing magistrate and hovers over all 
process, entries and proceedings. It is a debt 
due to justice, exdebito justitiw, that this 
should not be. If there were no precedent 
for a locum tenens, a clerk of that term, we 
would make one. But there is a precedent 
(Ez parte Lehman, 60 Miss. 967), and that 
precedent will be followed. In that case the 
clerk of the court was charged with forgery, 
and, as such clerk, he had charge of the rec- 
ord evidence of his forgery and offered to 
yield possession of his office so far as to per- 
mit its duties in relation to the indictments 
against himself to be discharged by another. 
The court below refused this offer and per- 
emptorily suspended the clerk from every 
function and privilege of his office, depriving 
him of all its emoluments, and another person 
was appointed in his stead. Refusing to yield 
to this order he was imprisoned for contempt. 
Thereupon he sued out a writ of habeas corpus 
and it was held that he should be released, 
that the court below erred in not accepting 
the offer of the defendant. * * * No 
man, says the wise Latin maxim, may act as 
judge in his own cause. And while in this 
case Henson is not the judge, yet his duties 
are those formally performed by judges, and 
possibly to some extent may be so performetl 
still, and while not strictly judicial, they are 
so closely allied to judicial duties as to come 
somewhat within the mischief denounced by 
that controlling maxim.’’ It must be kept in 
mind that Judge Lamm was confronted with 
a constitutional provision prohibiting the re- 
moval or suspension of any officer except on 
conviction of willful, corrupt or fraudulent 
violation or neglect of official duty, and that if 
the statutes are construed to permit any other 
exercise of power, whether differing in de- 
gree or to be applied under other contin- 
gencies, such statutes are void. This is a 
superb recognition of the unwritten constitu- 
tion and has an intimate relationship to the 
Campbell case, where Judge Fox recognized 
the inherent power of the nisi prius court, to 
proceed to supply the lost record, even though 
there was no statutory provision therefor. In 
the F asse case the court should have proceed- 
ed as directed by Judge Fox in the Campbell 
case, that is, it should have directed the nisi 
prius court to supply the deficiency, so that 
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it would appear of record in proper form. In 
such a case it is plain that there would be no 
need to reverse the case. The record should 
have shown not only that the jurisdictional 
fact was established by evidence, but that it 
was properly alleged, and no lawyer who does 
not know this, has a right to be an officer of 
the court. It will not do to permit loose 
methods of procedure to be established, and 
the way to prevent it, is to enforce strict 


* compliance with jurisdictional requirements. 


This means New York, Illinois, Indiana and 
Colorado. 








NOTES OF IMPORTANT DECISIONS. 





EMINENT DOMAIN—RIGHT OF LANDOWNER TO 
RELIEF WHERE A TELEPHONE COMPANY BUILT 
LINE ALONG THE HiGHWAY WITHOUT OBTAIN- 
ING His CoNSENT, WHERE DELAY WAS SHORT 
OF STATUTE OF LIMITATIONS IN BRINGING 
Suit.—The American Telephone & Tel. Co. con- 
structed its lines on a highway without obtaining 
the landowner’s consent upon whose fee the lines 
encroached and withont condemning such right 
of way. He delayed some time before bringing 
his suit, but not beyond the statute of limitations 
provided in such cases. In reversing the opinion 
of the lower court in the case of Burrall v. 
Telegraph Co., 79 N. E. Rep. 705, Judge Cart- 
wright held: ‘A telephone line in a public 
highway is an additional burden upon the fee, 
for which the owner of the fee is entitled to com- 
pensation. Postal Telegraph Co. v. Eaton, 170 
Ill. 513,49 N. E. Rep. 365, 39 L. R. A. 722, 62 
Am. St. Rep. 390. The maintenance and user 
of the telephone line, and the addition of new 
cross-arms, wires, and insulators, constitute a 
continuing trespass, which equity has jurisdic- 
tion to prevent by injunction. Carpenter v. Cap- 
ital Electric Co., 178 Ill. 29, 52 N. E. Rep. 973, 43 
L. R. A. 645, 69 Am. St. Rep. 286; Russell v. 
Chicago & Milwaukee Electric Railway Co., 205 
Ill. 155, 68 N. E. Rep. 727. The jurisdiction of 
equity is not denied, and there is no pretense that 
the defendant had any right to appropriate the 
property of the complainant to its own use with- 
out compensation. The sole claim made in sup- 
port of the decree is that the complainant stood 
by and permitted defendant to construct the line 
and has not interfered with it since, and there- 
fore she is notentitled to an injunction. The in- 
junction was sought for the protection of a legal 
right, and in such a case delay alone will not de- 
feat the remedy, unless it has been continued so 
long as to bar the right itself. There was noth- 
ing in the case to defeat complainant but the 
mere lapse of time, unaccompanied by any equi- 
ties on the part of the defendant. All that is in- 





sisted upon is that an invasion of legal rights 
shall be permitted to continue because it has ex- 
isted for a number of years. Defendant ‘did not 
act in ignorance of the real title, or enter upon 
the highway believing that it had any title what- 
ever, and it knew just as much about the facts of 
the case az: the complainant. ‘True, it erected 
some poles and wires, but vheir removal does not 
require their destruction, as would be the case 
with some kinds of permanent structures. De- 
fendant is in no different position from any per- 
son who enters upon the land of another know- 
ing that he has no right, and that nothing but the 
statute of limitations will prevent his being 
ejected therefrom. Defendant has not changed 
its position in any way in reliance upon any act 
of the complainant, and we discover nothing that 
ought to prevent the enforcement of complain- 
ant’s rights. 

The fact that a large number of long distance 
telephone messages are sent over this line daily, 
and therefore it would be convenient for the pub- 
lic to have the defendant occupy complainant’s 
land, is of no importance whatever. If the land 
is needed for a public use, the law provides a way 
for acquiring it, and the constitution prohibits its 
appropriation for such a use without compensa- 
tion. It was stipulated that, if the defendant 
cannot go across this land, it will have to go 
around it, and, of course, that would be so 
whether the parties stipulated the fact or not; 
but the defendant can procure the right to im- 
pose the additional burden on the fee by proper 
proceedings under the law of eminent domain. 
Defendant cannot be heard to say that the public 
want it to have the land without paying for it. 
The court should have decreed a mandatory in- 
junction as prayed for in the bill, and such an in- 
junction would not prevent defendant from ob- 
taining a grant from the complainant of the right 
to maintain its line or acquiring such right under 
the eminent domain law. Russell v. Chicago & 
Milwaukee Electric Railway Co., supra.’’ 








RESTRAINT OF THE INSANE. 
I. 

‘The object of this paper is to call attention 
to the fact that indigent or neglected insane 
persons may be validly committed by proper 
public officers to an asylum for treatment and 
restraint without a previous inquisition by 
jury as to the fact of insanity. 

Classification.—In a certain sense the law 
may be said to recognize two great classes of 
insane persons: the property owning and the 
non-property owning. From another stand- 
point with respect to the duty and function 


of the state a better classification might be 
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the indigent and the non-indigené insane. By 
the term non-indigent is meant both the per- 
sons owning property and those who, while 
not owning property, yet by reason of kin- 
ship or other relation, are properly kept and 
maintained without any burden or danger to 
the community or themselves by private 
persons. 

Historical.—The activity of the state itself 
in undertaking to provide for the care, re- 
straint and cure of the insane is practically 
manifest only within the last hundred years ; 
and the conception as to the power and duty 
of the state toward this class of its citizens is 
constantly widening. Prior to the beginning 
of the nineteenth century, outside of a very 
few private charitable foundations, there was 
uot in England or America a single institu- 
tion set apart especially devoted by the state 
to the care and treatment of the insane.' It 
is stated that in 1833, twenty-five thousand 
lunatics were being confined in county jails 
and prisons in the various states of this coun- 
try. besides a great number in poor-houses 
and private families. The Kentucky state 
asylum seems to have been opened May 1, 
1824 and was the fifth state institution in the 
United States and the first west of the Alle- 
ghany mountains. ‘The South Carolina state 
asylum was established in 1828. The first 
provision for such an institution in Missouri 
was made in 1847. 

It is not necessary to go further back into 
the domain of history, but we may note that 
the insane have been diversely regarded in dif- 
ferent ages and countries. In some they were 
regarded as quasi sacred, having been touched 
directly by the hand of God; in others (and 
even, I believe, by Martin Luther, himself) 
shunned and denounced as possessed of dev- 
ils, and at all times and places prior to recent 
times, the dangerous were confined either in 
private houses or public prisons, while the 
harmless were suffered to roam at liberty ; 
and only in very recent times were any at- 
tempts made at intelligent treatment and 
cure. 

The Common Law.—Whatever law exists 
upon this subject is, of course, either statu- 
tory or common. Let us consider first the 
common law concerning the restraint of the 
insane without previous inquisition. So far 


1 May Constitutional History, Vol. 2, p. 566. & 
2 Harper’s Enc. of U. 8. History; Title, “Insanity.” 





as I can learn, no legal duty was imposed 
upon the friends or relatives of an insane 
person to care for him. It is laid down by 
Blackstone® that the crown might confine 
persons deprived of their reason in prison un- 
til they recover their senses. For his author- 
ity, Blackstone refers to Brooke’s Abridg- 
ment title, ‘‘Corone’’ 101. The citation does 
not bear out this statement. The paragraph 
in Brooke applies only to persons who in 
madness had slain another. 
crown having jurisdiction of the murderer 
merely considered that such a man was a 
dangerous lunatic and imprisoned him, pend- 
ing his recovery, for that reason. Rolle in 
his Abridgment* says that if a man rave and 
do great harm, his relatives are justified in 
beating him in order to reduce him to his 
senses. This, too, stresses the dangerous 
feature of the mania. So in Brookshaw v. 
Hopkins,° it is held arguendo, that a man 
may always restrain the fury of a lunatic. It 
is laid down in Fletcher v. Fletcher,® that 
everyone who takes upon himself the respon- 
sibility of imprisoning another on the ground 
of insanity must at common law be able to 
show that the person was actually insane at 
the time of the imprisonment; and that by 
the common law only persons of unsound 
mind, dangerous to themselves or to others 
might be restrained of their liberty by an- 
other. In Scott v. Waken,’ the court charged 
that if the defendant. (in an action of false 
imprisonment) had made out that plaintiff 
was at the time of the original restraint a 
dangerous lunatic, in such a state that he 
might do mischief to anyone, the defendant 
would be justified in putting him under re- 
straint, not merely at the moment of the orig- 
inal danger, but until there was reasonable 
ground to believe that the danger was over. 
In Anderson v. Burrows,® it was held that a 
medical man is not warranted on statements 
made by relatives in sending men to confine 
an alleged insane person, unless he is satis- 
fied from his information that such step is 
necessary to prevent the party from doing 
some immediate injury to himself or others ; 
and that even if there was reasonable and 


8 Book 4, p. 25. 

4 Vol. 2, p. 546, Ch. 1. 

5 Lofft. 243. 

61 El. and El. 420. 

73 Fost. and Fost. 328. 
84 C. and P. 210. 


Evidently the * 
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probable cause to consider the plaintiff in- 
sane and the plaintiff was not actually insane, 
then such reasonable and proper vause could 
only mitigate damages. 

It is thus reasonably clear, as is said in 
Nottidge v. Ripley,® that at common law no 
persen of unsound mind could be confined at 
the instance of his family or otherwise except 
where he was dangerous to himself or others. 
It must be remembered, however, that this 
common law reaches back into a time when 
no attempt was made to intelligently treat or 
effectuate the cure of insane persons. The 
common law is said to have within itself the 
germ of perpetual life, being molded and 


adapted by judicial hands to meet new: 


occasions that bring new duties. If this is 
true, then we have a right to expect, in the 
absence of action by the legislature, that when 
it has been demonstrated that seclusion and 
treatment may drive away the scourge, the 
common law would sanction in proper hands, 
a restraint exercised in good faith only for 
this end. Evidence that such a necessity has 
been felt may be gleaned from some of the 
following cases, which comprise, I believe, 
all of any value that bear upon the proposi- 
tion in this country. 

Let us take up first the remarks of Chief 
Justice Shaw in the case of Oakes,!° the lan- 
guage is an abridgment of his own: ‘‘The 
right to restrain an insane person of his lib- 
erty is found in the great law of humanity 
which makes it necessary to confine those 
whose going at large would be dangerous to 
themselves and others. Inthe delirium ofa 
fever or in the case of a person seized with a 
fit, if the law were otherwise, no one could 
be restrained against his will. If a man may 
be restrained in his own house, he may be 
restrained in asuitable asylum. Private in- 
stitutions for the insane have been in use and 
sanctioned by the courts; not established by 
any positive law, but by the great law of ne- 
cessity and humanity. Their existence was 
known and acknowledged when the constitu- 
tion of this state was adopted. An insane 
person has no will of his own and in such a 
case it becomes the duty of others to provide 
for his safety and for the safety of others. 
But whose duty? If we say of his children, 
he may have none; if of his parents, his 


912 Law Rep’r. 279. 
108 Law Rep’r. 122. 





brothers or his sisters, he may have none. 
Then those who are about him must exercise 
it. The question must arise then in each 
particular case, whether a person’s own safety 
or that of others requires that he should be 
restrained of his liberty, and whether restraint 
is necessary for his restoration or will be con- 
ducive thereto.’’ In Denny v. Taylor!', Mrs. 
Denny at the request of her husband and up- 
on certificates of two physicians had been 
committed to the asylum. It appeared on the 
trial that she was then and at the time of the 
commitment had been actually insane. She 
was maintained in the asylum by her husband 
and from the testimony it appeared that her 
remaining there would probably tend to re- 
store her to health. In disposing of the pe- 
tition for habeas corpus, the court. said: ‘‘We 
cannot accede to the proposition that no one 
but a legally appointed guardian can commit 
a person who is actually insane to an appro- 
priate asylum. If a person suffering from 
derangement had no near relatives, or was 
among strangers, or conflict concerning the 
right to his care existed among those on 
whom it was incumbent to provide for his 
comfort and welfare, such recourse to the ap- 
pointment of a guardian might be expedient. 
No such exigency exists when a person of 
disordered intellect is placed by relatives or 
others acting in good faith under such re- 
straints as are necessary for his treatment. 
The abstract truth that no one can be de- 
prived of his liberty without his consent is 
not of universal application. It has no ap- 
plication where the person restrained is act- 
ually insane. Such a person has and can 
have no intelligent will. The only question 
under such circumstances is whether the re- 
straint is reasonable and necessary, or 
whether it is unreasonable and unnecessary. 
Underthe circumstances of the present case 
the writ will be refused.’’ 

In Look v. Dean,!? the plaintiff was ar- 
rested while conducting a camp meeting by 
a deputy constable and turned over to the 
superintendent of an insane asylum. The 
plaintiff was actually of unsound mind, but 
harmless. In disposing of the case, the court 
said that upon the occasion of the arrest, it 
appeared that the officer was acting outside 
of the scope of his duty as an officer and 


11 3 Allen, 225. 
12 108 Mass. 116. 
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therefore possessed only tlie powers of a pri- 
vate individual; that at common law stran- 
gers had no right to arrest or detain insane 
persons who were not dangerous to themselves 
or others. That the superintendent of the 
insane asylum had power to receive and de- 
tain only such persons as were lawfully 
brought to him. The officer was a mere 
stranger with none of the rights that a friend 
or relative might have. He arrested the 
plaintiff tortiously and brought him tortious- 
ly to the asylum ; and the cust :dy and deten- 
tion by the superintendent being derived from 
the constable was also tortious. 

One of the most interesting, but at the 
same time one of the most unsatisfactory 
cases, is Van Dusen v. Newcomer.!* The 
plaintiff had been sent by her relatives to the 
state insane asylum, of which the defendant 
was superintendent. She was not a pauper, 
owned some property and was not dangerous 
either to herself or to others; the testimony 
as to her actual insanity was conflicting. She 
recovered a judgment below, which the court 
agreed in reversing, because of certain errors 
in the admission of testimony, but upon the 
more essential question in the case, the court 
was divided. Marston, J., said that it was 
clear that the superintendent of the asylum 
might lawfully receive at the instance of 

riends and relatives, a person who was act- 
ually insane, even though not dangerously 
so; that while an inquisition or investigation 
was required bythe statute with reference to 
the indigent insane, that this was as much 
for determining indigency as insanity. Un- 
der the statute, a county superintendent of 
the poor could sehd a person who was al- 
ready a public charge to the asylum, without 
any investigation being required; and it did 
not seem reasonable that a parent, for exam- 
ple, with abundant means could not have his 
child treated at this institution without a 
prior and judicial determination of insanity. 
Thore were many instances where, without an 
order of court, an act might be done at the 
peril of the actor who assumed the burden of 
justifying ; the same ruce might well apply 
where friends or relatives acted on their own 
responsibility in providing for the confine- 
ment of an alleged insane person. Where a 
person brought to the asylum is not insane, 


18 40 Mich. 90. 





but the superintendent, acting diligently and 
in good faith, believes that he is, and confines 
and treats him on that basis, the super- 
intendent is absolutely protected. In the 
nature of things this must be so, for 
surely the diligence and good faith of the 
superintendent would be a defense if he 
was sued for detaining past the period of actual 
recovery, a person originally insane at the time 
of the commitment. In these views Graves, 
J., concurred. On the other hand Cooley, 
J., insisted that the general rule was that the 
mere fact that a person was insane did not 
justify his commitment to an asylum without 
a preliminary inquisition; that to this extent 
he agreed with the contention of the defense 
that it was not in every instance absolutely 
essential that a judicial hearing should be 
had before an insane person could be admitted 
to the asylum; that he considered that the 
right to restrain these unfortunate persons for 
their own protection or for the protection of 
others was as clear as the right to restrain 
one who in the delirium of fever broke away 
from his attendants. ‘The trouble was that 
there must always be a determination of the 
existence of insanity as a fact. There was. 
danger that in deciding upon this preliminary 
question or fact, persons might manage by 
secret processes to arrive always at the con- 
clusion desired. ‘‘If an insane person is 
to be confined on the ground that his going 
at large is dangerous to the community, then 
one person has the same right to bind as 
another has to release and their opinions 
might conflict. Such a condition would be 
intolerable; one part of the family might be- 
lieve the person insane, another part would 
deny it; norin this alleged family jurisdic- 
tion could the judgment of the supposed in- 
sane person be excluded. He would havea 
right to insist that the others and not he were 
insane. In the case at bar, however, while a 
previous finding of actual insanity would have 
been prudent, it was not indispensable. If 
the plaintiff was actually insane, then the 
superintendent would be justified in restrain- 
ing for proper treatment. Otherwise he 
would not be justified.’’ Campbell, J., con- 
curred with the: conclusions of Cooley. He 
added that personally he had no doubt that if 
the law had provided a public officer for the 
purpose of conducting a preliminary investi- 
gation as to sanity, his regular certificate 
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would constitute a complete justification to 
the defendant in this case. He was further 
of the opinion that if a person was non com- 
pos and incapable of exercising rational self- 
control, those who had, by reason of relation- 
ship or otherwise, become the actual and 
proper custodians of the non compos might 
lawfully place him in a public asylum for 
treatment. He was further of the opinion 
that in order to justify restraint for treatment 
in an asylum, that there need be no evidence 
of danger to the lunaticor otherwise beyond 
what was implied in the insanity itself, but 
for purposes not designed for the care and 
cure of the patient, imprisonment could only 
be co-existent with the danger. 

In Colby v. Jackson,!* on the trial below, 
plaintiff proved that defendant imprisoned 
him in a species of wooden cage fora period 
of near three months, the said cage being con- 
structed in plaintiff’s own house, with the 
consent and at the instance of the patient’s own 
family. The plea was that the plaintiff was a 
pauper and was a dangerous lunatic and that 
his own safety as well as that of his family and 
of the public required that he should be re- 
strained. The defendant was one of the select- 
men of the town and had been informed by 
plaintiff’s wife that the plaintiff was insane. 
The proof showed that plaintiff was not a pau- 
per and as the power of the selectmen to deal 
with persons not paupers was no greater than 
the power of any other citizens, the lower 
court gave to the jury the following instruc- 
tion: that if the plaintiff was so insane that it 
was dangerous to himself or to others to leave 
him at liberty, then the defendant had the 
right to confine plaintiff until application 
could be made to the proper authority within 
a reasonable time and a guardian appointed 
for plaintiff, and that even if plaintiff was 
dangerously insane at the time of his original 
imprisonment, the defendant had no right to 
keep him confined indefinitely, though he 
acted with the consent and assistance of 
plaintiff’s own family. These views were sus- 
tained by the appellate court. In Keleher v. 
Putnam,!® the court says that under the right 
of self-defense, it is lawful to seize and re- 
strain any person incapable of restraining his 
own actions and whose being at large endang- 
ers the safety of others; but it would not do 


1412 N. H. 526. 
15 60 N. H. 80. 





to say that every insane person was dangerous 
within this rule. The right of detention was 
further limited to such time as might reason- 
ably be sufficient to invoke legal process. 

The trouble is, if the language of these two 
New Hampshire cases is to be taken in its 
wide meaning, there may be cases where the 
alleged insane person owns no property and 
at the same time is not so abandoned or un- 
cared for as to become a public menace or 
charge ; and for a long time there was no law 
for this class of cases in England, and there 
is none in some American states today; so 
that the talk of having recourse to legal pro- 
cess is to advise absolute non-action, where 
proper restraint may mean a reasonably 
speedy cure. At the same time where the 
statute law has marked out a course of pro- 
cedure that is applicable, it is reasonable to 
hold in favor of human liberty that such pro- 
visions administered under the eye of respon- 
sible public officials, abrogate the necessity 
and propriety of confinement for treatment and 
cure by merely private persons. Moreover, the 
facts in Colby v. Jackson, constituted a gro- 
tesque abuse of any original right the law may 
have conferred upon the plaintiff’s) family, 
which was merely, even under the modern 
doctrine, to properly restrain for safety and 
cure. 

The state has always through its proper 
peace officers caused the detention in prisons 
or elsewhere of dangerous lunatics who wan- 
dered abroad, unkept of their kindred. The 
exercise of such power is but the exercise of 
self-protection. It is equally the duty of 
the state to provide for the detention and 
cure of its insane citizens, whether dangerous 
or not, who are too poor or friendless, to be 
provided for by their guardians, families or 
friends. It seems to me, that we would be 
warranted in saying at least this much: that 
in this country, in the absence of statutes 
making provision for such cases, the families 
or friends of insane persons not owning prop- 
erty, have the right to confine them, when 
dangerous or when reasonably necessary to 
effectuate their treatment and cure; and 
what they can do themselves they can do 
through proper agents. And it seems to me, 
that this duty and power would fall upon the 
state as parens patrie, and its designated 
agents, where families or friends did not exis. 
or refused to undertake the responsibility. 
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The custody, on the other hand, of persons 
owning property has always been provided 
for, by common law or statute; and by rea- 
son of the lure and temptation of property 
the rule ought perhaps to be different. . 
Early English Procedure.—lIt is commonly 
said that the crown of England as parens 
patrie has the care and custody of the per- 
sons and estates of idiots and lunatics within 
the kingdom. This has been both affirmed 
and denied. The better opinion is that the 
king of England derives no authority from 
the common law proper in support of such a 
claim, buc that such power and duty were 
conferred by a statute in the time of Edward 
I, whereof we have not now the text ; and this 
was further confirmed by the statute de pre- 
rogativa.'® In pursuance of these statutes 
and the authority gradually educed from them, 
the crown had the wardship of the persons 
and the cugtody of the lands and tenements 
of idiots and lunatics. In the case of an 
idiot or one foolish from nativity, this was a 
beneficial life estate in the king, subject to the 
daty of decently maintaining the idiot and 
those dependent upon him. In the case of a 
Junatic the king had his custody and ward- 
ship during the continuance of the lunacy only. 
Neither could the king make any profits out 
of the lunatic’s lands, but must account for 
all receipts to the lunatic or his family. It 
being impossible for the crown to actively 
exercise this duty of guardianship, the king 
began to grant out the custody of persons 
lunatic and idiot by letters patent under the 
great seal. It early became the custom for 
the king to grant a warrant, under the sign 
manual, to each incoming lord chancellor, em- 
powering him to care for idiots and lunatics 
in right ofthecrown. This was a purely per- 
sonal delegation, not extending to the master 
of the rolls. After the appointment, however, 
the committee became a trustee and as such 
was under the equity jurisdiction. There 
must have been profit and graft in these mat- 
ters at an early day for royal favorites. 
Origin of the Writ De Lunatico Inquirendo. 
—The earliest method of holding an inqui- 
sition of lunacy was by the writ de idiota in- 
quirendo.** It is plain that revenue was the 
motive back of these proceedings, and the 
property owned was an especial subject of 


1617 Edw. II., ch. 9. 
17 Register of Writs, 266, 267, F. N. B. 232. 





inquiry. Iam inclined to believe that the 
term ‘‘idiota,’’ as found in the earlier writs, 
applied both to idiots and lunatics. The writ 
was addressed either to the sheriff or the 
king’s escheators. It required both a per- 
sonal examination by the officer and the ver- 
dict of an inquest of the locality. Whatever 
the original motive of the inquest was, there 
can be little doubt but that there was good 
reason for interposing a jury between the ra- 
pacity of the king and the property of his 
subject. This may serve to explain why the 
people clung so tenaciously to the jury in this 
form of proceeding.1® After the distinction 
between lunatic and idiot became established, 
distinct writs de lunatico inquirendo and de 
idiota inquirendo were framed, but straight 
throughout the whole history of these writs 
the verdict of a jury was essential to regular 
proceedings. After a time it became cus- 
tomary for the chancellor, instead of address- 
ing these writs to the sheriff, to appoint com- 
missioners in the nature of a writ de idiota or 
de lunatico. But even under these commis- 
sions the verdict of the jury was an essential, 
and even after the coming in of such a find- 
ing it was within the chaneellor’s discretion 
to cause the party to be brought before the 
king in council for a further examination,or he 
could grant leave to the party to traverse the 
inquisition and send it to the king’s bench for 
trial. This was not, however, a matter of 
right, but of discretion. 

With respect to non-indigents owning prop- 
erty, in providing for this writ de lunatico 
inquirendo, nearly or quite all of the Ameri- 
can states have followed this long course of the 
English law in requiring a jury.1® So that 
where this property jurisdiction is invoked the 
jury is coeval with the existence of the pro- 
ceeding. 

II. 

English Statutory Procedure. — The first 
English statute in any way touching state 
care for non-property-owning insane, is 17 

18 Cf. Blackstone, Book 1, ch. 8, p. 303. 

19Tn Missouri the statutory system is as follows: 
St. 1825, p. 429; Rev. St. 1835, p. 322; Rev. St. 1845, p. 
592; Rev. St. 1855, p. 863; Rev. St. 1865, p. 234; Rev. 
St. 1879, p. 1133; Rev. St. 1889, p. 1317; Rev. St. 1899, 
p. 900; Session Law 1908, p. 200. The essentially pro- 
perty jurisdiction of the probate court in this state is 
stressed by the laws of 1903, denying the power of the 
probate court to act upon non-property owning in- 


sane; but in my opinion this introduced no new rule 
of law. 
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Geo. II., ch. 5, see. 20-21. This was an act 
concerning vagrants. Section 20 reads in 
part as follows: ‘‘And, whereas, there are 
sometimes persons, who by lunacy or other- 
wise, are furiously mad, or are so far disor- 
dered in their senses that they may be dan- 
gerous to be permitted to go abroad. Be it 
enacted that it shall and may be lawful for 
any two or more justices of the peace in the 
county where such lunatic or mad person 
shall be found, by warrant under their hands 
and seals, directed to the constables, church 
wardens and overseers of the poor of the 
parish, town or place, or some of them, to 
cause such person to be apprehended and 
safely kept locked up in some secure place 
within the county or precinct, as such justices 
shall, under hands and seals, appoint, and if 
such justices find it expedient, to be there 
chained, provided that the last legal settle- 
ment of such person be in any parish, town 
or place within such county or precinct, but 
if not, then such person shall be sent to the 
place of his or her last legal settlement, and 
if such person have not sufficient estate to 
satisfy the charges of his or her keep, main- 
tenance and cure, then such charges shall be 
satisfied and paid by the parish, town or 
place to which such person belongs.’’ Sec- 
tion 21 at the close provides that this act 
shall not extend to restrain or prevent any 
friend or relation of such lunatics from taking 
them under their own care and protection. 
The next statute is concerned with persons 
accused of crime and acquitted on the ground 
of insanity. This is 39th and 40th George 
III.?° The next statute. appears to be 48th 
George III., ch. 96. The preamble is as fol- 
lows: ‘*Whereas the practice of confining 
such lunatics and other insane as are charge- 
able to their respective parishes in jails, 
houses of correction, court houses and houses 
of industry is highly dangerous and incon- 
venient ; and whereas it is expedient that fur- 
ther provision should be made for thé care 
and maintenance of such persons and for the 
erecting of proper houses for their reception 
and also for erecting additional buildings ad- 
joining or contiguous thereto for the recep- 
tion of other lunatics ; and whereas it is also 
expedient that further provision should be 
made for the custody of such persons com- 


20 Compare Rev. St. 1899, sec. 2606. 





mitting criminal offenses ; therefore be it en- 
acted.’’ It is thereupon provided that the 
justices of the peace for every county, meet- 
ing together, should arrange for the erection 
of county asylums, or that several contiguous 
counties, if they saw fit, might combine for 
that purpose. Visitors to superintend, regu- 
late and manage these institutions were to be 
appointed by the justices. Separate and dis- 
tinct wards were to be provided for males and 
females, curables and incurables. Upon the 
complaint of their respective overseers, it was 
made the duty of the justices of the peace, by 
warrant addressed to the overseers of the 
poor, to cause the removal to the said -asy- 
lums of all lunatics, insane persons and dan- 
gerous idiots chargeable to the parish, there 
to be safely kept until duly discharged. All 
lunatics, insane persons or dangerous idiots 
so committed to the asylum were to be safely 
kept and not suffered to quit the asylum or 
go at large until the board of visitors should 
order the discharge of such person. The 
visitors were empowered to make rules and 
regulations for the general government of each 
of said institutions. 

By the 5ist George III., amending 48th 
George III., set out above, it was provided 
that the justices should not be obliged to is- 
sue their warrant commanding the conveyance 
of an insane person to such county asylum, 
but might, if they saw fit, refuse to do so, if 
said insane person was not actually danger- 
ous. In case of refusal the justices were 
obliged to give their reasons for such refusal, 
in writing, to the overseers of the poor. It 
was further provided that no such warrant 
should be granted upon application of the 
overseers of the poor, which seems to have 
been the regular practice, unless the overseers 
at the time of the application should produce 
the certificate of a reputable physician, stat- 
ing the mental condition of the alleged luna- 
tic. It is also provided that the superintend- 
ent of the asylum should report annually to 
the justices the condition of each and every 
patient and that they should order such dis- 
charges as seem proper. By the 55th George 
III., ch. 46, it was provided that the justices 
of the peace, at petty sessions, should have 
power to require the overseers of the poor to 
make out complete lists of all lunatics and 
dangerous idiots being paupers within their 
respective parishes, accompanied with medi- 
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cal certificates as to the character of each. 
By 56th Geerge ILI., ch. 107, provision was 
made for the removal to the proper asylum of 
persons who become insane after conviction 
for crime, removal to be had upon the certi- 
ficate of two physicians. By 59th George 
Ill., ch. 127, it is provided that whenever it 
shall be brought to the attention of two or 
more justices of the peace that a poor person 
chargeable to the parish is lunatic or insane, 
ora mischievous idiot, then the said justices, 
under their hands and seals, may order such 
person to be brought before them and shall 
cause a physician to assist, and if, upon view 
and. examination or other proof, they find 
that such poor person is a lunatic or insane 
or a mischievous idiot, they may commit such 
person to the asylum. In 3rd William IV., 
ch. 107, further provisions are made, unim- 
portant for our purpose, except that they 
help to mark the distinction between pauper 
or indigent and non-indigent insane. The 
next statute is 8 and 9 Victoria, ch. 100. 
Sec. 48 of this act prohibits any licensed 
house or any hospital from receiving any pau- 
per lunatic without certificate of one justice 
ofthe peace or of the local clergyman, to- 
gether with a certificate of the overseers of 
the poor and a certificate by a medical person. 
The next statute is 8 and 9 Victoria, ch. 125. 
This is a revision of the acts relative to 
asylums for the indigent insane in every coun- 
ty with elaborate provision for their govern- 
ment. The act is important in that it extends 
both to lunatics chargeable to the parish and 
to those neglected or cruelly treated by rela- 
tives or friends who have them under their 
charge. Neither in this, nor in any of the 
other statutes, up to this time, is any jury 
trial provided for with respect to the indigent 
insane, but a system of personal examination, 
together with certificates of medical and other 
persons. The next enactment is 16 and 17 
Victoria, ch. 97, the provisions of which, 
with respect to the jury trial, do not essen- 
tially differ from those last cited. 

Since this time the lunacy statutes have un- 
dergone repeated modifications in England, 
but I deem we have gone sufficiently far for 
our purpose. Enough has been said to show 
that the English system of dealing with the 
indigent insane, so far as it could effect the 
historical usage making or tending to make 
due process of law, is a system of physical 





and medical examination preceding the com- 
mitment to the asylum. The necessity of a 
jury to be paid for by the parish or county 
does not seem to have been felt acutely in 
this class of cases. 

American Statutory Procedure.—Turning 
to the American system and to that of the 
state of Missouri as an example, we have 
already called attention to the Act of 1847, 
making provision for a state asylum. This 
was followed up in various particulars by the 
Acts of 1849, page 57, 1849, page 59, 1851, 
page 219, 1855, page 5, 1855, page 142.?} 
In all of these enactments the county court is 
the appointed tribunal taking the place of the 
justices of the peace in the English system. A 
jury is optional with the court, but is not re- 
quired. To understand the system it is only 
necessary to consult the present Revised Stat- 
utes of Missouri, which differ very little from 
the beginning of the system. From time to 
time new asylums have been erected by the 
state, and in 1889 the legislature granted to 
counties of one hundred thousand inhabitants 
or more the right to build and maintain their 
own asylums, provided the state should be 
under no obligation in any way to aid in their 
support. It would too much extend the lim- 
its of this article to trace, in detail, the his- 
tory of such legislation in each state, but this 
can readily be done by the reader who has his 
own statutes lying at hand. It is sufficient to 
any that the great majority of these statutes 
do not provide for a jury trial with respect to 
the indigent insane. An accurate general 
idea of the American system may be gotten 
from Harrison’s book entitled ‘‘Legislation 
on Insanity’’ published in 1885. 

Constitutional Right of Trial by Jury.—It 
has been customary in some of the older text 
books and decisions to broadly assert that no 
person can be deprived of his liberty under 
American constitutions without a jury trial. 
The apppended note will disclose the cases 
usually cited in support of this proposition as 
applying to all cases of insanity.2? Exam- 


- 21 The connected chain of legislation in this state 
with respect to the especial care of the indigent in- 
sane is asfollows: Acts of 1847, p. 60; Acts of 1851, 
p. 219; Acts of 1855, p. 142; Rev. St. of-1855, p. 219; 
Acts of 1862, p. 24; Rev. St. of 1865, ch. 56;-Rev. St. of 
1879, ch. 4102; Rev. St. of 1889, ch. 466 and fcllowing; 
Rey. St. of 1899, ch. 48, and following. 

2 In re Bryant, 3 Mackey, 489; 2 Wilson & Shaw, p. 
517; Fiscus v. Turner, 125 Ind. 46; Territory v. Sher- 
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ining these cases in the light of the facts and 
of the general system above referred to, I am 
firmly of the opinion that they de not sup- 
port the proposition contended for. There 
is certainly no such necessity shown with 
respect to the indigent insane. The ap- 
pended note will disclose the cases leaning in 
the other direction.?* The U. 8S. Supreme 
Court avoids the matter in Nobles v. Geor- 
gia.** 

In this connection it might be observed, that 
no jury is demandable as of right in proceed 
ings to place helpless and abandoned children 
in a state industrial school.?® Where the con- 
stitution requires a trial by jury in all cases 
as heretofore enjoyed, the question depends, 
of course, upon the state of the prior law. 

It must be conceded, however, that the great 
tendency of American authority, by implica- 
tion at least, is to broadly hold thatin all cases 
there must be reasonable notice or opportun- 
ity to defend in order to constitute due pro- 
cess of law. As examples merely of the re- 
quirements as to notice and particular varia- 
tions see the cases cited in the appended 
note.?® Thus it has been held that lack of 
notice according to requirement cannot be 
cured by appearance or defense ;?7 that’ no- 
tice ought to be given to alleged lunatic him- 
self.28 So, also, it has been held that a stat- 
ute conferring upon a magistrate the tempor- 
ary power to restrain, pending proceedings to 


iff, 6 Mont. 297; In re Lindsley, 46 N. J. 358; DeHart 
v. Condit, 51 N. J. 611; In re Dickie, 7 Abbott (N. 
C.), 417; Commonwealth v. Kirkbride, 2 Brewst. 
419; Eslava v. Lepretre, 21 Ala. 504; In re Dey, 9 N. 
J. Eq. 181; Burke v. Wheaton, 3 Cranch. C. C. 841; 
Smith v. People, 65 Ill. 375; Gridley v. College, 187 N. 
Y. 327. 

23 Re Dowdell, 169 Mass. 387; Hagany v. Cohnen, 29 
Ohio St. 82; Re Ross, 38 La. Ann, 398; Fant v. Buchan- 
an, 17 So. Rep. 371; Blackhawk v. Springer, 58 Lowa, 
417; In re Breeze, 82 Iowa, 573; Prentice & Egan, 14th 
Amend., p. 308. 

24 168 U.S. 398. 

25 Wisconsin v. Clark, 103 Wis. 665. 

26 State v. Billings, 55 Minn. 467; Smith v. People, 
65 Ill. 375; Commonwealth v. Kirkbride, 2 Brew. 
419; Jn re Bryant, 3 Mackey, 489; Zn re Boyett, 136 
N. Car. 415, 67 L. R. A. 972; In re Limbert, 55 L. R. 
A. 856; Inre James, 30 How. Prac. 446; Evans v. 
Johnson, 23 L. R. A. 787; Simon v. Craft, 182 U.S. 
427; Molton v. Henderson, 62 Ala. 426; McCurry v. 
Hooper, 12 Ala. 826; Re Wellman, 3 Kan. App. 100. 

27 Behrensmeyer v. Kratz, 1385 Ill. 691; Re White- 
nack, 3 N. J. Ch. 252; Mortin v. Sims, 64 Ga. 298; cf. 
Re Wellman, 3 Kan. App. 100; Contra, Martin v. Mot- 
singer, 130 Ind. 555; In re Van Auken, 10 N. J. Eq. 
186. 

2% In re Blewett, 131 N. Y. 541. 





determine sanity, is valid, though no notice 
given of the preliminary proceedings.?® 
Statutes providing that the lunatic shall have 
the right to be present, except in cases where 
his presence will be probably injurious to him, 
have also been held to be valid.*® It has 
been held that the law must in terms require 
notice and opportunity to defend.*! 
-Cuaries P. WILLIAMs. 
St. Louis, Mo. 


2% Porter v. Ritch, 39 L. R. A. 358, 70 Conn. 235. 

8. Chabannes v. Priestley, 80 Iowa, 316; cf. Simon v. 
Craft, 182 U. S. 427. 

31 Re Lambert, 55 L. R. A. 856. 








CONTRACTS—REMEDY FOR BREACH OF CON- 
DITION SUBSEQUENT. 
HARNEY PEAK TIN MIN., MILL. & 
MFG. CO. 


ROY v. 





Supreme Court of South Dakota, Dec, 21,1906. 
While one’s agreement not to contest another’s ap- 
plication for a patent to public land is valid, that be- 
ing a matter affecting his own property, his agreement 
not to protest against the other’s application 1s void, 
as against public policy. 


Where plaintiff conveyed land to defendant in exe- 
cution of his contract to do soin consideration of de- 
fendant’s agreement not to contest or protest against 
plaintiff’s application for a patent to land, he may not 
have a remedy at law or have the deed canceled be- 
cause of defendant’s breach of his illegal agreement 
not to protest the application, there being no allega- 
tion of fraud in the procuring of the deed. 


Where plaintiff agreed to, and in execution of his 
contract did, deed land to defendant, in consideration 
of defendant’s agreement not to contest or protest 
against an application by plaintiff, plaintiff’s remedy 
for defendant’s agreement not to protest is by action 
for;damages, and not for rescission of the deed, in the 
absence of a showing of fraud in procuring the con- 
tract,defendant’s agreement, which he violated, be 
ing in effect a condition subsequent. 


Corson, J.: This is an appeal from orders of 
the circuit court overruling defendant’s demur- 
rers to the complaint. 

The plaintiffs in their complaint after setting 
forth the incorporation of the defendant, the 
Harney Peak ‘Tin Mining, Milling & Manufactur- 
ing Company, the appointment of defendant Le- 
doux as receiver, the application of the plaintiffs 
to enter a 160-acre tract of land as a homestead 
near Keystone in Pennington county alleges as 
follows: ‘That thereafter the defendant A. R. Le- 
doux, as receiver for the defendant corporation, 
by and through his local resident agent, one 
Frank P. Williams, threatened to oppose said 
final entry and have said final receipt canceled, 
and prevent the plaintiffs from receiving a patent 
to said lands and homestead on behalf of the de- 
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fendant corporation, and was about to file a pro- 
test or contest, after said final proof, for said 
purpose. Thereupon the plaintiffs and the de- 
fendant A. R. Ledoux, as such receiver, by and 
through his said local agent, Frank P. Williams, 
made and entered into a contract or agreement 
whereby it was mutually agreed that. if the said 
plaintiff would convey to the defendant A. R. Le- 
doux, as receiver, a certain five-acre strip of said 
homestead lands above mentioned, the defend- 
ants would withhold all opposition to said final 
entry and the issuance of patent, and would not 
contest, protest, or oppose in any manner the claim 
of plaintiffs to their said homestead lands or the 
issuance of patents therefor, and would put 
plaintiffs to no costs, expense, trouble, or annoy- 
ance in regard thereto. That, pursuant to said 
agreement and for no other consideration, the 
plaintiffs duly made, executed, acknowledged, 
and delivered to the said defendant A. R. Ledoux, 
receiver, their certain warranty deed, dated Octo- 
ber 15, 1900, and thereby conveyed to the said de- 
fendant A. R. Ledoux, in fee, five acres of said 
homestead lands as therein described, being the 
identical strip and portion of said land which was 
so mutually agreed should be conveyed. ‘That 
the plaintiffs did and performed all the condi- 
tions and obligations of said agreement on their 
part to be kept and performed; and said defend- 
ant A. R. Ledoux, receiver, has, ever since said 
delivery of said deed, kept and retained the same. 
Defendants further allege that said Ledoux, in 
violation of said agreement, filed in behalf of the 
said corporation a protest against the plaintiffs’ 
said entry of his said homestead and demanded 
the cancellation of the said entry; that there- 
upon a hearing was had and the said protest dis- 
missed; that subsequently a second protest was 
filed, and, upona hearing, the same was dis- 
missed; that Ledoux filed and had recorded the 
said deed so executed and delivered to him by the 
plaintiffs; that the plaintiffs, by reason of the 
said protest, were put to great expense in pro- 
curing counsel and witnesses, and that the United 
States Circuit Court in which the action was 
pending, in which the said Ledoux was appointed 
receiver, authorized the plaintiffs to bring this 
action against the said receiver and the said cor- 
poration; that demand has been made upon said 
receiver for the cancellation and surrender of said 
deed which has been refused by the defendant 
and the plaintiffs, therefore, demand judg- 
ment against defendants for the cancellation 
and return of the deed * * * and for the 
reconveyance and return to the plaintiffs of 
the said tract of land therein described and 
thereby conveyed, and for such otherand further 
relief, ete. ‘The demurrer of the defendant cor- 
poration was interposed upon the following 
grounds: (1) The court has no jurisdiction of 
the subject of the action; and (2) that the com- 
plaint does not state facts sufficient to constitute 
a cause of action in favor of the plaintiffs, or 
either of them, against this defendant. The de- 





murrer of the defendant Ledoux as receiver, was 
upon the same grounds. 

The ijearned counsel for the appellant have 
specified in their brief a large number of objec- 
tions to the sufficiency of the complaint, but, in 
the view we take of the case, it will only be neces- 
sary to notice the third and sixth objections. 
The third objection is as follows: ‘‘Another ob- 
jection to this complaint is it states a contract or 
consideration for this deed, both contrary to the 
policy of express law and contrary to good mor- 
als.’’ It will be observed that it is alleged in the 
complaint that the defendants, in consideration of 
the execution of the deed set forth therein, agreed 
not to contest plaintiffs’ application for a patent 
and not to file a protest against the same. While 
the defendants undoubtedly had the right to 
agree not to contest plaintiffs’ application for 
a patent as that was a matter affecting defendants’ 
own property, and they could lawfully contract 
not to contest plaintiffs’ application for patent, 
the agreement not to protest against the plaintiffs’ 
application was clearly against public policy and 
void. A protest in such a case is giving the 
land department information, or supposed infor- 
mation that has come to the knowledge of the 
pro‘estant that the applicant for a patent has con- 
cealed from the land department facts which he 
ought to have disclosed to them, is proceeding 
to make the entry upon false testimony or some 
other fact that would show to the land depart- 
ment that the applicant was not entitled to the 
patent. It is not competent, therefore, fora party 
having knowledge of such facts to enter into a 
contract or agreement that he will not present 
them to the land department, and, as before stat- 
ed, such a contract is clearly against public policy 
and void. Damrell v. Meyer, 40 Cal. 166; Huston 
v. Walker, 47 Cal. 484; Snow v. Kimmer, 52 Cal. 
624; Hoyt v. Macon, 2 Colo. 502; Oakes v. Heaton, 
44 Iowa, 116; McCune v. Smith, 9 Minn. 252 (Gil. 
237),86 Am. Dec. 100; Evans v. Folsom, 5 Minn. 
422 (Gil. 342); Mellison v. Allen, 30 Kan. 382, 2 
Pac. Rep. 97; Nichols v. Council, 51 Ark. 26, 9 S. 
W. Rep. 305, 14 Am. St.jRep. 20. It will be 
observed from the allegations of the complaint 
that the defendant Ledoux has performed the 
legal part of his agreement by omitting to file 
any contest against plaintiffs’ application but has 
failed to perform the illegal part of the agree- 
ment which is against public policy. The 
plaintiffs, therefore, have no right to a cancella- 
tion of the deed executed for the consideration 
of that part of the agreement as they were 
parties to the illegal contract. Neither law nor 
equity will aid a party who has knowing- 
ly entered into a contract void as against pub- 
lic policy by canceling an executed deed in pur- 
suance of such contract and restoring to him the 
property which he has voluntarily parted with 
in the execution of such a contract except 
in certain classes of cases not necessary 
to be noticed in this opinion. It will be 
noticed. that this is an executed contract so 
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far as the plaintiffs were concerned, they hav- 
ing executed and delivered to the defendant Le- 
doux the deed to the property in controversy. 
Clearly, therefore, the plaintiffs have no right of 
action against the defendants for the cancella- 
tion of the deed in controversy because of I.e- 
doux’s failure to carry out the terms of that part 
of the contract which was illegal and void, there 
being no allegations of fraud in procuring the 
deed on the part of the defendant Ledoux. 

The sixth objection is as follows: ‘This is a 
case, in any event, by the allegations of the plead- 
ing, ofa failure of a condition subsequent existing 
only in parol. In such a case, the right of action 
is not to cancel the deed, but for damages for a 
breach of the agreement.’’ It appears from the 
complaint that the defendant complied with that 
portion of the contract on his part by which he 
agreed not to contest plaintiffs’ entry, and that 
no contest was filed but that, subsequently to the 
entry, he did, in violation of his agreement, file a 
protest in the land office against the plaintiffs’ 
entry and that such protest filed by the defend- 
ant Ledoux in behalf of himself and the defend- 
ant corporation were dismissed in the land office. 
It will be seen that the plaintiffs are not entitled 
to a rescission of the contract for the reason that 
fraud in obtaining the contract is not alleged, and 
that the defendants cannot be placed in the same 
situation that they were before the time for final 
entry had expired as they could not initiate any 
eontest after the expiration of the time limited 
against the plaintiffs’ entry. It further appears 
from the complaint that the agreement of the de- 
fendants was, in effect, a condition subsequent, 
and the violation of such an agreement does not 
ordinarily confer upon a party a right to a rescis- 
sion of an executed contract where there has been 
no fraud or misrepresentation in obtaining the 
contract, but the party must rely upon his action 
to recover the consideration or damages for the 
breach of the agreement. The only cases, so far 
as our researches extend, in which it is held that 
an executed conveyance may be canceled for the 
failure to comply with the subsequent condition 
or agreement, and where there was no fraud or 
misrepresentation in procuring it, is where it isso 
specified in the deed. In discussing this lust ob- 
jection we have assumed, for the purposes of the 
discussion, that the agreement of the defendants 
not to protest the application of the plaintiffs was 
a valid and binding agreement, but, as before 
stated, that part of the agreement not performed 
by the defendant was clearly illegal and void, and 
could afford no grounds for plaintiffs’ action. In 
our view of the case, therefore, the plaiutiffs are 
not entitled to the relief prayed for in their com - 
plaint. 

We are clearly of the opinion that the demur- 
rers should have been sustained, and the orders 
overruling the same are reversed. 


Nore.—Is it Necessary That There be an Allega- 
tion of Fraud ina Petitionin Equity to Cancel an 
Agreement Before a Court of Equity Will Proceed 





to Grant Relief2—It is to be observed that the Su- 
preme Court of South Dakota, proceed upon the the- 
ory found in the following language: ‘‘It will be seen 
that the plaintiffs are not entitled to a rescission of 
the contract forthe reason that, fraud in obtaining 
the contract is not alleged, and that the plaintiff can- 
not be placed in the same situation that they were be- 
fore the time for final entry had expired as they could 
not initiate any contest after the expiration of the 
time limited as against the plaintiffs’ entry.”? And, 
the further reason is given that: ‘The agreement of 
the defendants was in effect a condition subsequent 
and the violation of such a condition does not ordi- 
narily confer upon a party aright to a rescission.’’ 
The case presents an interesting state of facts. The 
court certainly did not do justicein the course of its 
procedure. In the first place the consideration for an 
agreement may be shown by parol evidence. This 
is not denied in the opinion, but this agreement that, 
to contest, was the moving inducement to the making 
of the contract, therefore, could not be regarded as a 
condition subsequent. But even were it called a con- 
dition subsequent, yet, were it the consideration 
which induced the plaintiffs to part with their land, 
the failure of it would be a total failure of considera- 
tion on the part of defendant, and in view of the facts 
in the case, if the defendant could not be putin the 
situation he was in before the contract was made, by 
arescission of it, it was hisown fault for he was en- 
deavoring to gain an advantage by his own wrong. 
Such an one ought not to be heard to complain that 
he could not be put in statu quo. There is no ques- 
tion but that an agreement not to do a thing is a good 
consideration if not iliegal or void as against public 
policy. The defendant kept his agreement not to con- 
test plaintiffs’ entry of the land but proceeded to do an 
act which made the consideration not to contest, a 
nullity, as far as the plaintiffs were concerned, by 
filing a protest in the landoffice. In other words, he 
by the opinion of the court was permitted to take an 
advantage of his own wrong. If the action of the de- 
fendant was not charged to have been fraud it was 
nevertheless, such conduct as amounted to fraud. 
This was shown by the filing of the protest subse- 
quent to the transaction by which the defendant got 
the deed to the five acres of land, and the defendant - 
cannot escape the fact that, at the time he made the 
agreement not to contest, he, then, had in mind the 
object he subsequently carried out. For, as was said 
in the case of Babcock v. Eckler, 24 N.Y. 632, by 
Sutherland, J.: “Ifa party doesan act which must 
defraud another, his declaring that he did not by the 
act intend to defraud, is weighed down by the evi- 
dence of his own act.’”’ Eaton on Equity, 339. The 
defendant was estopped to deny that he did not have 
suck contemplation in his mind, by the evidence of 
his own perfidy, and by this evidence it was shown 
that it was part and parcel of this very transaction 
and was not a condition subsequent, but a considera- 
tion which he very well knew, would have prevented 
the making of the agreement, a consideration entering 
in then and there to the making ofit. Ifthe petition 
did not in so many words charge fraud, it nevertheless 
charged conduct amounting to fraud and this is all 
that there was need of in the right view ofan equit- 
able proceeding. But the position of thecourtin the 
principal case is that a court of equity will not rescind 
a contract except there be fraud charged in the peti- 
tion. This is an erroneous position which has arisen | 
out of the fact that in most cases. where there 
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there has been a charge of fraud made, and some 
courts have concluded that it is only in cases where 
fraud is charged that a court of equity will interfere 
to rescind a contract. The logic of the situation is 
this, fraud does not and should not be regarded as 
making a contract ipso facto void, but renders it 
voidable, for, if the injured party would rather hold 
the party to acontract for the damages he has sus- 
tained in consequence of the frand, he should be per- 
mitted to do so, but if the injured party wishes to re- 
gard the fraud as putting an end to the contract he 
may do that, in which event, he proceeds upon the 
theory that the failure is a total one. Eaton on Equity, 
305. The injured party then, because of this total 
failure, either places the other party in statu quo, by 
his own act and sues at law, or he may gointoa court 
of equity for relief. A court of equity having juris- 
diction of the parties and the subject matter, is ina 
position to do equity between the parties by its decree, 
and the suitor having sought a court of equity for the 
purpose of obtaining a rescission of the contract, is 
not required as a condition precedent to the right to 
bring such suit, to make an offer to restore the con- 
sideration; for a court of equity, in its very nature, 
will compel the parties to do equity as the price of 
the decree it gives. 60 Cent. L. J. 384; Whelan v. 
Reily, 61 Mo. 569; Paquin v. Milliken, 163 Mo. 105; 
Baker v. Walter, 8 Beav. 92; Jarvis v. Berridge, L. R. 
8 Ch. App. Cas.; Cooper v. Brown, 65 Miss. 367. But 
the point we wish to emphasize is, that there must be 
a total failure of consideration before the right to re- 
scind, or to proceed for a rescission arises. 

It is elementary that where fraud has been used 
to induce the making of a contract such fraud 
may be regarded as a total failure of consideration. 
One party can not by himself rescind, for rescission is 
the act of both parties, but if one party so conducts 
himself that his acts may be regarded as a rescission 
the other party may so accept it (62 Cent. L. J. 161, 
197), and may pursue one of the three remedies set out 
in Eaton on Equity, 305. It is clearly shown by the 
eases cited in 62 Cent. L. J. 161, 197, that before a 
party toa contract has a right to rescind it, the acts of 
the other party must amount to a total failure. What 
acts constitute a total failure are shown in the 
articles referred to. It thus follows that acourt of 
equity will rescind a contract in cases where there is 
no charge of fraud, which position is fully sustained 
by the cases which are also to be found in Cent. L. J. 
articles, supra. As to question of an executed con- 
tract there is no doubt but thatthe injured party 
must show fraud or acts amounting to fraud before 
a court of equity will act to rescind it. In the 
case of Brownlee v. Campbell, 5 H. L. 987, 
Lord Selborne, quoted from Bell’s Prin., sec. 893, 
as follows: “I find the doctrinein Scotland laid 
down by Mr. Bell in his ‘Principles’ in these terms: 
‘Where there is any room for doubt, the purchaser 
must secure himseli by distinct warrandice under 
which he will have action for the subject of the war- 
randice. If there be no warrandice he can have areme- 
dy against the deficiency only on one of two grounds; 
either he must make out a case of misrepresen- 
tation and fraud, or he must prove an error in sub- 
stantialibus sufticient toannul the whole contract.’ ”’ 

In the principal case there was an entire fail- 
ure, because the subsequent acts of the defend- 
ant must have been in his contemplation at the 
. time he made the contract, and since his conduct 
evinced that he did have in contemplation the pro- 
testing of the plaintiff’s claim, there was then and 





there an act which wasso much a part of his agree- 
ment not to contest, that it amounted to a fraud ora 
total failure of that which the defendant knew was in 
the mind of the plaintiff, when the agreement was 
made, that is to say the defendant knew that the 
plaintiff believed that he would not only not protest 
but that he would do nothing to impede the plaint- 
iff’s efforts to get title to the land. ‘The 
statement of the case in the plaintiff’s petition 
was clearly and unequivocally one showing con- 
duct amounting to fraud. In the case of Brown- 
lie y. Campbell, 5 App. Cas. 936, Lord Selborne said 
that, “‘when a conveyance has taken place equity does 
not relieve against it unless there is a case of fraud or 
misrepresentation amounting to fraud.” 61 Cent. L. 
J. 472. So that even if the court regarded the protest 
as a subsequent condition, if the act amounted toa 
fraud it was sufficient to sustain plaintiff’s action. 
Who would say that the subsequent filing of the pro- 
test in question did not amount toa fraud? “It isa 
rule of equity that no man can be permitted to take a 
benefit when he has a duty to perform which is incon- 
sistent with his acceptance of the benefit.”” Bennett 
y. Austin, 81 N. Y. 308, 332; Robinson v. Pett, 3 P. 
Wms. 249; Van Epps v. Van Epps, 9 Paige (N. Y.), 2. 
The rule applies to all cases where confidence on the 
one hand and influence on the other exist, from what- 
ever cause they spring. McCormick v. Martin, 5 
Blackf. (Ind.) 509; Shipman v. Furniss, 69 Ala. 555, 
Am. Rep. 528; Brown v. Burbank, 64 Cal. 99, 27 Pac. 
Rep. 940; Rockafellow v. Newcomb, 57 Ill. 186; Klein 
vy. Klein, 57 Pa. 128. The rule exists as a bar against 
temptation. Herne v. Meers, 1 Vern. 465; Eaton on 
Equity, 321, 322. There is no doubt but that the de- 
fendant stood in a fiduciary relation to the plaintiff 
because he was bound not todo anything inconsistent 
with that which he had made the consideration for 
the deed, and had no right to complain, if his own 
nefarious act prevented his being placed in a position 
where he could not contest. It seems to be an ex- 
traordinary idea of equity the court in South Dakota 
has, if it contemplated for a moment that the defend- 
ant was entitled to any consideration whatever, on 
account ofits complaint that it could not be placed in 
statu quoin respect to its rightto contest, in case of 
rescission. Pasley v. Freeman, 1 R. R. 634, 2 Smith’s 
Leading Cases, 75-106, 8th Ed.; Hughes’ Pro- 
cedure, 948, 375. In any event it was not 
such a substantial right as a court of equity 
would enforee as a condition of the plaintiff’s right 
to have the contract rescinded. The plaintiff in 
the principal case not only should have had a right to 
a rescission of the contract, but alse for the damages 
he had sustained in consequence of the fraud, all 
which should have been recovered in the one pro- 
ceeding in equity. 63 Cent. L. J. 35; 60 Cent. L. J. 
384. The courts do not seem to keep in view one of 
the great objects of construction, that is that the law 
is made to prevent what.is wrong. As was said in Tate 
v. Williamson, L. R. 1 Eq. 528, 536, per Page Wood V. 
C.: “The broad principle upon which the court acts 
in cases of this description is that wherever there ex- 
ists such a confidence, of whatever character that con- 
fidence may be, as enables the person in whom the 
trust is reposed to exert influence over the person 
trusting him, the court will not allow any transaction 
between the parties to stand unless there has been 
the fullest and fairest explanation and communica- 
tion of every particular resting in the breast of the one 
who seeks to establish a contract with the person so 


trusting him.” 1 Eaton on Equity, 321. And 
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this rule should be emphasized that it is also a 
rule of equity that no man can be permitted to take a 
benefit when he has a duty to perform which is in- 
consistent with his acceptance of the benefit. Ben- 
nett v. Anstin, 81 N. Y. 308, 332; Robinson v. Pett, 3 
P. Wms, 249; Van Epps v. Van Epps, 9 Paige (N. Y.), 
241. 

Nor did the question ef public policy enter into 
the act of protesting in the principal case, to change 
the nature of the transaction, so as to prevent a re- 
covery on the part of the plaintiff. The moral turpi- 
tude involved in the whole transaction, was so much 
greater on the part of the defendant than the plaintiff 
that they were not in pari delicto,and if they were not 
in pari delicto they could not be particeps criminis, 
which being true, equity had a clear way to grant re- 
lief. 62 Cent. L. J. 477. Construction lies above every- 
thing, and these same rules run through the whole 
legal domain, whether of law or equity, because of 
the public welfare, necessity, good morals, reason and 
eonvenience which should be the structure about 
which the courts should build. Hughes’ Procedure, 
Vol. 2, p. 829. And as was said in Marshall v. B. & O. 
R. R., 16 How. (U. S.) 314, “the foundation of a re- 
public is the virtue of its citizens. They are at once 
sovereigns and subjects. As the foundation is un- 
dermined the structure is weakened. When it is de- 
stroyed the fabric must fall. Such is the voice of 
universal history.” See 64 Cent. L. J. 25, 26; 
Hughes’ Proced., 829. The proper rules of construc- 
tion were not invoked in the principal case in order to 
do justice. It being against public policy on the part 
of the defendant to make an agreement not to protest, 
as in the principal case, his agreement not to contest 
was inconsistent with the acceptance of the benefit. 








JETSAM AND FLOTSAM. 





THE ARGUMENT FOR UNIFORM DIVORCE LAWS. 


The need of a more uniform law regulating divorce 
in this country is plainly shown by Professor Felix 
Adler in the Woman’s Home Companion for March. 
Professor Adler shows how the notable conference 
assembled at Washington last February marks the 
turning of the tide in this country away from the ex- 
aggerated freedom, or license, of divorce which has so 
widely prevailed, and a return to stricter views and 
to insistence on more conservative practice. 

“The congress on uniform divorce laws is socially 
significant, because it marks the turning of the tide in 
favor of stricter legislation on the subject of divorce. 
Uniformity is aimed at, not forthe sake of uniformity 
itself, but for the sake of the greater protection of the 
family, which suck uniformity will furnish. Tt has 
been one of the favorite arguments of the adversaries 
of popular government that democracy in the end 
must lead to social as well as political anarchy. The 
friends of popular government, on the other hand, 
have put their trust in what may be called the collect- 
ive instinct of self-preservation of the masses. 

The congress is important and interesting for an- 
other reason: Itis an attempt to secure by moral 
suasion, by voluntary action on the part of the law- 
making bodies of the different states, a certain mini- 
mum of uniformity in legislation, of which many have 
believed that it can only be obtained by a national law. 
The tendency to employ the short-cut method of na- 
tional legislation in matters hitherto left to the sev- 





eral states is visibly gaining headway among our peo- 
ple. Undoubtedly, if the difficulty of amending the 
constitution had not stood in the way as an almost in- 
surmountable obstacle, a national divorce law would 
long since kave been enacted. And this difficulty, in 
one way or another, will surely be overcome, if the 
method of voluntary agreement which this congress 
has undertaken to apply shall prove illusory. There 
are advant«ges and disadvantages on the side both of 
national and of state authority in matters of social 
legislation. Many of us are strongly inclined to pre- 
fer the slower method of working toward a gradual 
approximation of standards among the laws of the 
several states. Nevertheless, certain social needs are 
imperative; and if the states fail to agree, the scru- 
ples dictated by regard for the independent spheres 
of the different commonwealths will have to give way, 
and a way found to cut the hopeless tangle by means 
of the sword of congressional action.” 








CORRESPONDENCE. 


KANSAS-COLORADO CONTROVERSY OVER THE WaA- 
TERS OF THE ARKANSAS RIVER. 


Editor of the Central Law Journal: 

In a former article in your Journal I set forth the 
theory that one-half of themean annual flow of the 
Arkansas river should be divided half and half be- 
tween Colorado and Kansas. The article received 
criticism, in the nature of a query, that, if each state 
should be allowed half of the water what becomes 
of the doctrine of prior appropriation under United 
States laws? ' 

The territorial domain of the United States is di- 
vided up into compartments called “states.”” Each of 
these states and itscitizens have public and private 
rights, 

Each state is ‘“‘admitted into the Union on an equal 
footing with the original states in all respects what- 
ever.” (Organic Law of each state.) Having allof the 
rights of any of the thirteen colonies, the state of 
Kansas has the right to her own property, her own 
rivers and her own jurisdiction. Neither Colorado 
nor the United States can take them away. If the 
United States owns any land within the borders of 
Kansas it owns the land the same as any One else 
owns the land. These lands are free from taxation 
and local restraint and the United States has auto- 
cratic power to hold and use them and the water on 
them: the same as any one else may hold and use land; 
but, it has no right to so hold or use the land as to in- 
jure any one else—any state or any citizen. The United 
States has never claimed any such right and has never 
attempted to exercise any such right. The United 
States operates in each state, but separately in each 
state. 

If there is water flowing over United States land in 
Colorado the United States can say that whoever 
tukes that water, and appropriates it, can have it, 
and that he who appropriates first has a prior right, 
but the United States cannot grant to any man privi- 
leges that would injure other states and their citizens. 

The United!States simply grants a private right to 
be exercised by acitizen in a state the same as any 
other private right and with such restrictions as law 
and justice exact. The laws of the United States 
must operate within the boundaries respectively of 
each state and with justice toward all states. The 
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United States may not make a law that operates in 
one state to the detriment of another. 

To say that the United States because it owns some 
land in Colorado over which the Arkansas river is 
flowing, therefore has the right to take away the 
water bya prior appropriation, to the detriment of 
the rights of the lower states and their citizens, is a 
wrong interpretation of the law. The United States 
cannot give to Colorado or to any individual what be- 
longs to Kansas, or to any of her citizens. 

Hence we say: ‘Colorado is entitled to half of the 
water and Kansas is entitled to half of the water. 
And the United States laws of priority operate in 
each state enly upon the water separately belonging 
to each state or pertaining to the land of each state. 
Thatis: Each state being entitled to half the water 
tke citizens of each state must divide up among them- 
selves the water to which the state is entitled, and they 
cannot use more. And the citizens of one state may 
not take the water ofanother state and divide it up 
among themselves under the sanction of any law 
whatever, no matter whence the law originates.”’ 

Topeka, Kansas. E. F. WARE. 


BOOK REVIEWS. 





HAMILTON ON SPECIAL ASSESSMENTS. 


A subject of increasing magnitude and importance, 
which has remained these many years undefined and 
undiscussed, but which now is clothed and appearing 
in itsright mind, is that of Special Assessments, a 
treatment of which Mr. Charles H. Hamilton of the 
Milwaukee bar, has just offered the profession, plac- 
ing the profession, indeed, under very lasting obliga- 
tions by the careful, exhaustive and painstaking ef- 
fort which appears even from a hasty perusal of the 
pages of this new treatise. Mr. Hamilton was led to 
write this book, according to his own confession, not 
because he was hired to do so by some enterprising 
publisher at so much per page, but because he 
thought “it was needed.” Like a preacher of the 
gospel who receives a “divine call’? to preach the 
gospel, Mr. Hamilton, with true professional instinct, 
has awaited the call of the profession to enlighten it 
on some difficult subject of law and has answered that 
“call”? most acceptably. If many law writers would 
wait until the profession ‘‘calls’’ for enlightenment 
there would be less law books and more light in the 
domain of jurisprudence. 

Mr.Welty’s work on Assessments, published in 1886, 
was the first distinctive work on this general subject. 
In this work two chapters were devoted to street im- 
provement assessments and one hundred and seventy 
cases cited. More thanitwenty times that number have 
been cited by the author ofthe book under review, 
which is enough to show notonly the great and in- 
creasing importance of the subject-matter but also to 
prove that Mr. Hamilton has the distinction of intro- 
ducing the pioneer work on this subject and the work 
itself is conclusive evidence of the success of Mr. 


Hamilton’s endeavor to blaze the way for courts and j 


lawyers through atangled wilderness of contradictory 
case law. While we always tread gently and with 
some uncertainty into the domain of prophecy, we do 
not hesitate to express our belief that Hamilton on 
Special Assessments will be for sometime to come the 
highest authority on the much litigated subject of 
law of which it treats and that it will save both 





courts and lawyers many hours of drudgery in at- 
tempting to solve the many and often difficult prob- 
lems of Jaw which arise involving some principle 
connected with the general subject-matter of this 
treatise. We make this statement after a careful 
examination of the copy which we bave before us, 
after noting the exhaustive and accessible arrange- 
ment and after observing with much satisfaction the 
full and careful annotations, differentiating the facts 
in cases which call for special explanation and quot- 
ing apt selections from opinions of courts deserving 
prominent mention. We can rost heartily recom- 
mend this work to any lawyer seeking enlighten- 
ment on questions relating to the law of special assess- 
ments. 

Printed in one large volume of 1022 pages, bound in 
law sheep and published by George I. Jones, Chicago, 
Tl. 








HUMOR OF THE LAW. 





A prominent attorney in the Tremont Building has 
a new oflice boy. The last one resigned a few days 
ago because the law business did not suit his temper- 
ament. 

‘How long have you been here?”’ asked the attor- 
ney when the small boy made known his intention to 
engage in a different vocation. 

“Six months,” replied the boy. 

*“*And you don’t like the law business?” 

‘Naw; it’s no good, and I tell you straight, I’m 
mighty sorry I learned it.””— Boston Herald. 


A justice of the peace in one of the inland counties 
of this state was a farmer and an original character. 
John H. King of Kenton, Ohio, and Henry C. Dick- 
inson, of Bellefontaine, both now deceased, were try- 
ing a case before him. When the attorneys arrived at 
his farm, the justice came in from the corn field where 
he had been hoeing corn, bareheaded and barefooted. 
He listened to the evidence and when the attorneys 
were about to argue the case the justice said: ‘“*Gen- 
tlemen, you may now proceed to argue this case, and 
I will go out now, and finish my hoeing corn and 
when you get through with the argument you will 
find my decision in the drawer of my desk,’’ and 
walked out leaving the attorneys to argue the case be- 
tween themselves. 


An amusing incident occurred some time ago at a 
trial before a justice of the peace, in a township of 
this state. The plaintiff was represented by E. M. 
Hamilton and the defendant was represented by the 
Hon. H. C. Dickinson, now deceased. The action was 
one to collect rent for a storeroom, there being no 
amount per month, agreed upon. It was necessary 
for the plaintiff to prove what the rent was reasonably 
worth. The plaintiff called a witness who was very 
hard of hearing. This witness had been coached by 
Mr. Hamilton and {was to testify that the room was 
worth eight dollars per month. The plaintiff’s attor- 
ney put the witness on the stand and as a preliminary 
question asked him if he was acquainted with the 
plaintiff. The witness answered in stentorian tones. 
“Yes, about eight dollars per month.” “Oh, Oh, 
loaded too heavy and went off too soon,’ said Mr. 
Dickinson. Thecourt, jury, attorneys and audience 
were convulsed with laughter and the incident almost 
broke up the lawsuit. 
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WEEKLY DIGEST. 


Weekly Digest of ALL the Current Opinions of 
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1. ACCIDENT INSURANCE—Employer’s Liability.—The 
insurer under an employer’s liability policy held not 
subject to garnishment under a judgment obtained 
against the assured, its liability under the policy being 
only to indemnify the assured against toss which did 
not arise until payment of the judgment. by the assured. 
—Allen v. tna Life Ins. Co.,U. 8. C.C. of App., Third 
Circuit, 145 Fed. Rep. 881. 


2. ACKNOWLEDGMENT—Sufliciency. — A certificate of 
acknowledgment of a deed held to sufficiently show that 
the person taking it was a notary public, so as to justify 
the admission 1n evidence of a certified copy of the deed. 
—Williams v. Cessna, Tex., 95 S. W. Rep. 1106. 


3. ACTION—Premature Commencement.—A plaintiff’s 
right to recover depends upon his right at the inception 
of the suit and the non-existence of a cause of action 
when the suit was begun isa fatal defect which cannot 
be cured by the accrual of a cause of action pending 
suit.—American Bonding & Trust Co. v. Gibson County, 

*U. 8. C. C. of App., Sixth Circuit, 145 Fed. Rep. 871. 


4. APPEAL AND ERROR—Implied Contract.—An attor- 
ney employed by the chairman of the county court un- 
der a void contract to prosecute a suit for the recovery 
of school funds held not entitled to retain any part of 
the school fund on an alleged implied contract.—State v. 
True, Tenn., 95 S. W. Rep. 1028. 


5. APPEAL AND ERROR—Jurisdictional Amount.—The 
appellate court properly determines the question of its 
jurisdiction as to the amount in dispute from the facts 
disclosed by the transcript.—Doullut v. smith, La., 41 
So. Rep. 913. 

6. APPEAL AND ERROR—Motion for Rehearing.—An ap- 
plication for leave to assign an additional reason for re- 
hearing filed on notice within six days after the filing of 
the petition, and before the same had been considered, 
would be allowed.— Denver & R. G. R. Co. v. Burchard, 
Colo., 86 Pac. Rep. 749. 

7. ATTORNEY AND CLIENT—Action for Services.—In an 
action for attorneys’ services, a claim that plaintiff 
ought not to recover because his assignors advised de- 
fendant to enter into an illegal transaction, etc., held 
unavailable where it was not specially pleaded.—Prince 
v. Kennedy, Cal., 86 Pac. Rep. 609. 


8. ARBITRATION AND AWARD—Enforcement — Where a 
dis pute is submitted to arbitration in pais, the only way 
of enforcing the award is by action thereon.—Nay v. 
Boston & W. St. R. Co., Mass., 78 N. E. Rep. 547. 


9. ATTORNEY AND CLIENT— Appearance of Attorney 
Pending Appeal from Conviction.—Under Pen. Code §§ 





1244, 1600, refusal to allow an attorney, pending his ap- 
peal without bail from a conviction, to appear for an- 
other, held proper.—Pedersen v. Superior Court of City 
and County of.San Francisco, Cal , 86 Pac. Rep. 712. 

10. BAILMENT—Sale. — Where a contract of pledge 
authorized a sale at private sale without notice, such a 
sale conveyed title.—Lowe v. Uzmun, Cal., 86 Pac. Rep. 
729. 

11. BAILMENT—Termination of Liability.—A bailee’s 
liability for the redelivery of property to the bailors 
held terminated on a redelivery of the property to the 
same carrier by which the bailors made the delivery to 
the bailee.—Polack v. O’Brien, 100 N. Y. Supp. 385. 

12. BANKRUPTCY—Action by Trustee to Recover Money 
of Bankrupt.—Where money was placed in the hands 
of defendant on the order ofa bankrupt who is shown 
to have controlled its possession and disposition, the 
jury, in an action for itsrecovery by his trustee, may in- 
fer his ownership from the circumstances of the trans- 
action although there is no positive testimony that he 
was the owner.—Waters v. Davis, U. 8S. C. C. of App., 
Sixth Circuit, 145 Fed Rep. 912. 

13. BANKRU®TCY—Amendment of Petition.—Under its 
general power to permit amendments a court of bank- 
rupt*y may, on seasonable application therefor, permit 
the amendment of an involuntary petition correcting 
the name of the alleged bankrupt.—Gleason v. Smith, 
Perkins & Co., U. 8. C. C. of App., Third Utrouls, 145 
Fed. Rep. 895. 

14. BANKRUPTCY—Amendment of Verdict by Court.—A 
verdict may be amended by the court by the addition of 
interest where it is conclusively shown by the affidavit 
of all of the jurors that it was their intention that inter- 
est should be computed on the amount awarded from a 
prior date.—Elliott v. Gilmore, U. 8.0. C., E. D. Pa., 145 
Fed. Rep. 964. 

15. BANKRUPTCY—Duty of Receiver to Surrender Pro- 
perty to Trustee.—When a corporation is adjudged a 
bankrupt on the ground, among others, that a receiver 
was putin charge of its property bya state court because 
of its insolvency, such receiver is not entitled to retain 
possession of and administer its property, but the same 
should be surrendered to the trustee in bankruptcy.— 
Hooks Vv. Aldrich, U. 8.C. C. of App., Fifth Circuit, 145 
Fed. Rep. 865. 


16. BANKRUPTCY—Liens.—The rule that a bankrupt 
trustee takes title subject to liens on the property as of 
the date of the filing of the petition held inapplicable to 
liens§which are invalid as to creditors.—In re Cram- 
mond, U. 8. D.C., N. D. N. Y., 145 Fed. Rep. 966. 


17. BANKRUPTCY—Payment of Money to Trustee.—The 
treasurer of a bankrupt corporation cannot be required 
by a summary order to turn over to the trustee money 
which he in fact paid out in settlement of debts of the 
corporation between the filing of the petition and the 
adjudication.—Jn re Laplume Condensed Milk Co., U. 8. 
C. C., M. D. Pa., 145 Fed. Rep. 1013. 


18. CARRIERS—Injury to Steamship Passenger.—The 
charge of a trial court as to the degree of care required 
from a steamship company for the safety of a passenger 
considered and approved in ap action for the passenger’s 
injury.—International Mercantile Marine Co. v. Smith, 
U.S. 0.C. of App., Third Circuit, 145 Fed. Rep. 891. 


19. CONSTITUTIONAL LAaw—Failure to Place Negro on 
Jury Commission.—The failure of the court to placea 
negro on the jury commission charged with the duty of 
selecting persons for the grand jury held not to show a 
discrimination against the negroes in the selection of 
grand jurors.—Thomas v. State, Tex., 95 S. W. Rep. 1069. 


20. CONSTITUTIONAL LAW—Notice of Distribution of 
Decedent’s Estate.—Notice of an application for distribu- 
tion of the estate of a decedent by a probate court given 
as required by statute by the posting of notices 10 days 
before the hearing is not unreasonably short and consti- 
tutes due process of law as against all parties interested 
without regard to their place of residence.—Goodrich v. 
Ferris, U. 8. C. C., N. D, Cal., 145 Fed. Rep. 844. 
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21. ConTRACTS—Termination —Contract to furnish oil 
held terminated on the ceasing of the flow of the wells in 
the field from which the oil was to be obtained.—North 
Texas Const. Co. v. San Jucinto Oil Co., Tex., 95 8. W. 
Rep. 706. 

22. CONTRACTS—Time as the Essence.—A city held not 
entitled to an extension of time in which to perform a 
contract stipulating for the construction of a bridge by 
it within a certain time in consideration of plaintiff’s 
conveyance of land.—City of Houston v. Kapner, Tex , 
95 S. W. Rep. 1103. 

23. CORPORATIONS—Authority of Manager to Offer Re- 
ward.—The authority to offer a reward for the arrest 
and conviction of persons maliciously placing obstruc- 
tions on a railroad track is within the authority of the 
general manager of the road.—Arkansas South western 
Ry. Co. v. Dickinson, Ark., 95 8. W. Rep. 802. 

24, CORPORATIONS—Powers of Executive Committee.— 
The absence of one member of az executive committee 
of three elected by the board of directors of a corpora- 
tion does not render invalid a contract made by such 
committee which was within its powers and of minor 
importance to the corporation.-Canad&-Atlantic & 
Plant 8. 8. Co. v. Flanders, U. 8. C. C. of App., First Cir- 
cult, 145 Fed. Rep. 875. 


25. CORPORATIONS—Service of Process.—Under Bal- 
linger’s Ann. Codes & St. §§ 2818, 4854, 4875, 5397, and the 
constitutional provision that no foreign corporation 
shall do business on more favorable conditions than do- 
mestic corporations, held, that service of a writ of gar- 
nishment on a mere soliciting agent for a foreign fire in- 
surance company was sufficient.—Tatum v. Niagara Fire 
Ins. Co., Wash., 86 Pac. Rep. 660. 


26. CORPORATIONS—Venue of Action.—Where plaintiff 
employed defendant in M. county to sell plaintiff’s rice 
at not less than certain specified prices, plaintiff was en- 
titled to sue for breach of such contract in M. county, 
under Rev. St. 1895, art. 1194, § 23.—Manguin v. Lane City 
Rice olilling Co., Tex., 95 8. W. Rep. 605. 


27. Costs—Dismissal for Want of Jurisdiction.— Where 
both parties have taken proof without objecticn in a 
suit which is subsequently dismissed for want of juris- 
diction appearing on the face of the bill defendant will 
not be allowed costs.—Allen vy. Consolidated Fruit Jar 
Co., U. 8. 0.C., D. N. J., 145 Fed. Rep. 948. 


28. CosTs—Distribution Among Defendants.—There is 
no rule for taxing those costs against a defendant which 
he has incurred himself, but the general rule is to tax 
all the costs against all the defendants.—Braun & Fer- 
guson Co. v. Paulson, Tex., 95S. W. Rep. 617. 


29. CouNTIES—Public Funds.—A county trustee in dé- 
positing public funds in a bank held, in order to be re- 
lieved from liability for loss on insolvency of the bank, 
must make a thorough investigation of its solvency.— 
State v. Reed, Tenn., 95 8. W. Rep. 809. 


30. CocrTs—Concurrence of Supreme Judges.—W here 
acase was submitted to the supreme court before the 
number of judges was changed from three to seven, but 
was not decided until after such change, no valid deci- 
sion could be rendered which was concurred in by only 
two judges.—Denver & R. G. R. Co. v. Burchard, Colo., 
86 Pac. Rep. 749. 


81. ORIMINAL EVIDENCE — Theft of Steer. — In pros- 
eeution for theft of a steer which had been killed by de- 
fendant, testimony of defendant’s father-in-law as to 
finding of its ears with his mark on them held not ob- 
jectionable as self-serving act of defendant.—Hazlett v. 
State, Tex., 968. W. Rep. 36. 

32. CRIMINAL Law—Notice of Indictment.—It is not 

y that defendant shall have notice of the indict- 
ment nora copy of it previous to his arraignment.—Dix 
v. State, Ala., 41 So. Rep. 924. 


38. CRIMINAL TRIAL—Demonstrative Evidence.—In a 
prosecution for homicide, certain bullets fired by an ex- 
pert from the pistol alleged to have been used by accused 
held not objectionable on the ground that they were not 








fired under the same conditions as those existing at the 
time of the hemicide.—People v. Weber, Cal., 86 Pac. 
Rep. 671. 

34. CRIMINAL TRIAL—Instructions.—Itis not error to 
refuse a charge tending to mislead the jury into the be- 
lief that the judge was satisfied that any material fact 
had been established by the evidence.—Blanton v. State, 
Flia., 41 So. Rep. 789. 

35. CRIMINAL TRIAL—Uacontrollable Impulse. — Un- 
controllable impulse or emotional insanity beginning 
on the eve of the criminal! act and ending with its con- 
summation is no legal defense to the crime.—People v. 
Trebilcox, Cal., 86 Pac. Rep. 684. 

36. DAMAGES—Evidence.—In an action for damages by 
the overflow of a railroad drain, evidence of the rental 
valine and market value of plaintiff’s property alleged to 
have been injared, just prior to the overflow held inad- 
missible.—Central of Georgia Ry. Uo. v. Keyton, Ala., 41 
So. Rep. 918. © 

37. DEPOSITIONS—Failure to Auswer Cross-Interroga- 
tories.—Where the failure to answer cross interroga- 
tories 1s urged as a ground for the suppression of the en- 
tire deposition, the cross interrogatories must be shown 
to be material —Kirbey Lumber Co. v. Chambers, Tex., 
95 S. W. Rep. 607. 

38. DISCOVERY—Production of Books and Papers.—In 
a suit for an accounting and to foreclose a mechanic’s 
lien, complainant held entitled to a discovery of books 
and papers in defendant’s possession by motion support- 
ed by affidavit before trial.—Utah Const. Co. v. Monta- 
na R. Co., U. 8. C. C., D. Mont., 145 Fed. Rep. 981. 

89. DIVORCE— Disposition of Property.—Under Kirby’s 
Dig , § 2684, held, that on divorce granted a husband he 
was not entitled to have restored to him property con- 
veyed by him to a wife under a separation agreement, 
and that conveyed by him to her in consideration of her 
again living with him.—McNutt v. McNutt, Ark., 9538.W. 
Rep. 778. 

40. DivorcE—Pleading.—The failure to make out a 
special charge of desertion contained in a petition for 
divorce did not preclude petitioner from proving deser- 
tion under a general charge.—Grady v. Grady, N. J., 64 
Atl. Rep. 440. 

41. DowER—Election of Wife.— Widow having accepted 
dower and had the homestead assigned to her and her 
children held to have no right to retain possession of 
homestead as place of residence against right of parti- 
tion of children under Civ. Vode 1902, § 2629.—Kennedy 
v. Kennedy, 8. Car., 54S. E. Rep. 773. 

42. DRAINS—Powers of County Commissioners.—Under 
Rev. St. 1906, ch. 1, tit. 6, county commissioners are with- 
out authority to convert a living stream of water into a 
ditch by proceedings for the locating and constructing 
of a ditch.—Greene County Comrs. v. Harbine, Ohio, 78 
N. E. Rep. 521. i 

43. Equiry—Laches.—On actual fraud in the convey- 
ance of real estate, mere delay, unaccompanied by any 
change in circumstances will not deprive the defrauded 
party of the right to relief so long as he had no notice of 
the facts.—‘lanning v. Mulrey, Mass., 78 N. E. Rep. 551. 

44. EVIDENCE—Account Rendered.—An agent of an 
insurance company held not estopped to dispute certain 
items shown by a statement sent him by the company.— 
Watson v. Travelers’ Ins. Co., Wash., 86 Pac. Rep. 659. 

45. EVIDENCE—Hypothetical Questions.—Hypothetical 
questions involving facts not testified to by the witnesses 
themselves cannot be put to nonexperts testifying on 
the issue of insanity.—ZJn re Dolbeer’s Estate, Cal., 86 
Pac. Rep. 695. 

46. EXECUTORS AND ADMINISTRATORS—Advice of At- 
torney.—Where an executor consults a eompetent at- 
torney as to a question involving intricate propositions 
of law, and in good faith acts upon his advice, he is not 
accountable for the resulting consequences, — In re 
Joost’s Estate, 100 N. Y. Supp. 378. ; 


47, EXECUTORS AND ADMINISTRATORS — Management 
of Estate.— Where testator left a horse which his widow, 











Vol. 64 


CENTRAL LAW JOURNAL. 203 











XUM 





instead of selling, retained for her personal use, she is 
personally chargeable with the expense of his keep.—Jn 
re Johnson’s Estate, 100 N. Y. Supp. 378. 

48. EXECUTORS AND ADMINISTRATORS —Presentation 
ofClaims.—An action against the executrix of a bailee 
of certain animals held an action for breach of contract, 
so that the complaint was demurrable for failure to 
allege a presentation of the claim to defendant execu- 
trix before suit, as required by Code Civ. Proc., § 1500.— 
Morse v. Steele, Cal., 86 Pac. Rap. 693. 

49. FALSE IMPRISONMENT—What Constitutes.— Where 
officers bearing a search warrant, under Ballinger’s Ann. 
Codes & St., §§ 7010, 7012, refused io search plaintiff’s 
premises, but took him before a magistrate, by whom he 
was discharged, such act amounted toa false imprison- 
ment.—Ton v. Stetson, Wash., 86 Pac. Rep. 668. 

50. FixTURES—Iron Safe.—An iron safe of great weight 
owned by the commissioneys’ court of a county held not 
so attached to the realty as to become a fixture.—Parker 
v. Blount County, Ala., 41 So. Rep. 923. 

51, FIXTURES—Removal of Trade Fixtures.—A cove- 
nant in a lease not to claim a rebate for alterations to 
fixtures does not relate to the tenant’s right toremove 
trade fixtures.—Fox v. Lynch, N. J., 64 Atl. Rep. 439. 

52. FRAUDULENT CONVEYANCE-—Sale in Bulk.—Where 
all of the stock of a debtor transferred to a creditor was 
insufficient to pay the creditor’s bona fide claim, there 
was no necessity for the affidavit and list of the debtor’s 
other creditors required by Sess. Laws 1901, p. 222, ch. 
109.—Petersen v. Doak, Wash., 86 Pac. Rep. 663. 

538. HABEAS CORPUS—Army and Navy.—It was no an- 
swer to a habeas corpus proceeding by the father of a boy 
18 years of age, who had enlisted iu the navy without 
consent of his parents or guardian, that the department 
was entitled to retain custody of such minur to try him 
fur fraudulent enlistment.—Zz parte Lisk, U. 8. D. C., E. 
D. Va., 145 Fed. Rep. 80. 

54. HOMICIDE—Degrees of Offense.—Where defendant, 
intending to kill A, fired, and the shot struck deceased, 
who either placed herself between defendant and A, or 
got in range, defendant was guilty of murder in the first 
degree, and not manslaughter.—People v. Trebilcox, 
Cat., 86 Pac. Rep. 684. 

55. HOMESTEAD —Partition.—Under express provisions 
of Const , art. 16, § 52,a homestead is not subject to parti- 
tion during the life of a surviving husband, or solong as 
he should choose to occupy the same as a homestead.— 
Cox v. Oliver, Tex., 95S. W. Rep 596. 

56. HoMESTEAD—Rights of Widow.—A conveyance of 
certain property by a widow and her children held not 
an abandonment of the property as a homestead; she 
having repurchased the same on learning of her rights 
therein.—Smith v. Ferry, Wash., 86 Pac. Rep. 658. 

57. INJUNCTION—Contempt.—An appellate court will 


not interfere with a judgment punishing for contempt in © 


violating an injunction, unless the lower court was with- 
out jurisdiction or had no authority to render the par- 
ticular judgment.—£z parte Garza, Tex., 95 S. W. Rep. 
1059. 

58. INSURANCE—Election of Commissioner.—Act March 
9, 1906 (Laws 1906, p. 122, ch. 112), providing that the com- 
missioners of insurance shall be elected by the general 
assembly, held not to contravene Const., art. 12, § 155 — 
Button v. State Commission of Virginia, Va., 54S. E. 
Rep. 769. 


59. INTOXICATING LIQUORS—Local Option Law —That 
a county judge subsequently certified the adoption of lo- 
cal option in a county based in part on a voluntary pub- 
lication of the local option order in a certain newspaper 
held nota ratification of such publication.—Chenowith 
v. State, Tex., 96S. W. Rep. 19. 


60. LANDLORD AND TENANT—Replacing Fixtures.—Un- 
der a covenant in a lease for the delivery of the premises 
in good repair, reasonable wear and tear excepted, a ten- 
ant is not obliged to replace fixtures becoming useless 
from ordinary wear.—Fox v. Lynch, N. J., 64 Atl. Rep. 
439. 





61. LARCENY — Intent. — Where accused took money 
from prosecutor’s person under what he believed was a 
previous direction to do so, and did not form an intent 
to steal the money until later, he was not guilty of theft. 
—McMahan v. State, Tex., 96 S. W. Rep. 17. 

62. LIBEL AND SLANDER—Language Libelous Per Se.— 
The language of an article published by defendant held 
not libelous per se as against plaintiff corporation and 
insufficient to support an action without the averment of 
special damages.—Memphis Telephone Co. v. Cumber- 
land Telephone & Telegraph Co., U.S. C.C. of App., 
Sixth Circuit, 145 Fed. Rep. 904. 

63. MANDAMUS —Insurance Companies. — Mandamus 
held not to lie to an insurance company to send to policy 
holders a different statement of nominations for officers 
than Laws 1906, ch. 826, requires.—People v. Kelsey, 100 
N. Y. Supp. 391. 

64. MARINE INSURANCE — Construction of Policy.—A 
policy insuring a tug against loss or damage for which 
the tug might become liable caused by collision or 
stranding construed and held not to render the insurer 
liable for the cost of a ful def made by the 
tug in a suit to subject it to liability —Munson v. Stand- 
ard Marine Ins. Co., U.8.C. C., D. Mass., 145 Fed. Rep. 

te 

65. MORTGAGES — Trust Deed. — Where the title to 
trustees was vested in 8 when she executed a trust 
deed thereof, the deed executed by the trustees, under 
the trust, vested title in the purchaser.—Stockton Sav- 
ings & Loan Soc. v. Saddlemite, Cal., 86 Pac. Rep. 723. 


66. MUNICIPAL CORPORATIONS —City Marshal’s Duty 
to Account for Funds.—A city marshal having received 
money for licenses held bound to account therefor, 
though received prior to the delivery of licenses to him 
by the city clerk as required by acity ordinance.—Folsom 
v. Conklin, Cal., 86 Pac. Rep. 724. 

7. NEW TrRIAL—Disqualification of Judge.—Plaintiff 
held to have an aboslute right to a new trial, without 
terms, where the justice refuses to sign a formal decision 
in writing and ajudgment because of alleged lack of 
power on account of his appointment to sit in the appel- 
late division of the supreme court.—Williamson v Ran- 
dolph, N. Y., 78 N. E. Rep. 545. 

68. PARTNERSHIP—Right After Dissolution.—The right 
of a partner after dissolution of the firm to recover al- 
leged losses held terminated by an award covering all 
matters growing out of the firm business, not includ- 
ing loans and advances made by one partner to the 
other.—Eddy v. Fogg, Mass., 78 N. E. Rep. 549. 

69. PATENTS—Infring t —Evid held insufficient 
to establish infringement of a patent by a foreign cor- 
poration in the district of suit as required to sustain the 
action under March 3, 1897, ch. 395, 29 Stat. 695 [U. 8. 
Comp. St. 1901, p. 589]|.—Rumford Chemical Works v. 
Egg Baking Powder Co., U.S. U. C., 8. D. N. Y., 145 Fed. 
Rep. 953. 

70. PLEDGES—Rights of Pledgee.—A pledgee of a note 
secured by collateral held entitled to énforce the pledged 
note either by a suit thereon or by asale of the collat- 
eral or both.—Eddy v. Fogg, Mass., 78 N. E. Rep. 549. 

Zl. PRINCIPAL AND AGENT—Action on Contract Made 
by Agent.—A principal may maintain an action in his 
own name for breach of a contract to transmit a tele 
gram, made by his agent, though the principal’s name 
was not disclosed.—Western Union Telegraph Co. v. 
Manker, Ala., 41 So. Rep. 850. 

72. RAILROADS—Protruding Spikes.—The protruding 
of an iron spike above the surface of a railroad crossing 
on which horses would be liable to stumble helda 
breach of the railroad’s duty to repair.—Louisville &N. 
R. Co. v. Hubbard, Ala., 41 So. Rep. 814. 


73. RECORDS—Vacating Decree.—When the registra- 
tion of the title under the Torrens act is secured by 
fraud and the owner of,the land is not notified as required, 
the decree and the certificate of registration issued there- 
under may be set aside except as toan innocent pur- 
chaser —Baart v. Martin, Minn., 108 N. W. Rep. 945. 
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74. REFORMATION OF INSTRUMENTS — Mortgage of 
Ward’s Property.—A void mortgage executed by the 
guardian of an incompetent cannot be made the basis of 
a bill for the correction of a mistake therein.—Montgom- 
ery v. Perryman & Co., Ala , 41 So. Rep. 838. 

75. SaLES—Severable Contracts.—An order for one car 
load of sash, with the privilege of three, held severable 
so that defendant could not escape liability for failure to 
funish specifications for the first car within the time 
limited.—Rock Island Sash & Door Works v. Moore & 
Handley Hurdware Co., Ala., 41 So. Rep. 306. 

76. SPECIFIC PERFORMANCE—Parol Gift of Land.—In a 
suit to enforce a parol gift of land to plaintiff from a de- 
cedent, evidence held insufficient to show that improve- 
ments and expenditures made by plaintiff while in pos- 
session were made in consequence of agift or were of 
such value asto avoid the statute of frauds.—Price v. 
Lloyd, Utah, 86 Pac. Rep. 767. 

77. STREET RAILROADS—Contributory Negligence.—In 
av action for death of decedent by being struck bya 
street car, decedent held not guilty of contributory neg- 
ligence as a matter of law in standing on the street car 
track just prior to his injury.—Kramm v. Stockton Elec- 
tric R. Co., Ca)., 86 Pac. Rep. 738. 


78. STREET RAILROADS—Injury From Guy Wires.—In 
an action for injuries to arailroad brakeman by coming 
in contact with the trolley or guy wire of a street rail- 
way company, which it had failed to elevate a sufficient 
distance over the railroad crossing, whether the street 
car company was guilty of negligence held for the 
jury.—Pittsburgh Rys. Co. v. Chapman, U.S. C. C. of 
App., Third Circuit, 145 Fed. Rep. 886. 


79. SUBSCRIPTIONS — Revocation.—A subscriber to an 
agreement for the purchase of a butter factory held en- 
titled to withdraw his name at anytime before the re- 
quired number of subscribers had been obtained.—Sager 
v. Gonnerman, 100 N. Y. Supp. 406. 


80. TAXATION—Forfeiture to State.— Where, under Rev. 
St. 1906, § 2899, lands have been forfeited to the state for 
nonpayment of taxes and penalty, a valid sale of such 
lands by the county auditor invests the purchaser with a 
perfect title, discharged from all previous liens.—Kahle 
v. Nisley, Ohio, 78 N. E. Rep. 526. 

81. TAXATION—Retrospective Effect.—In the absence 
of an unmistakable declaration ofa legislative will,a 
statute providing how taxes shall be assessed is not to be 
given a retrospective effect.—Southern Express Co. v. 
City of Atlanta, Ga , 54 8. E. Rep. 771. 


82. TAXATION—Tax Deed.—In a suit to obtain posses- 
sion under-a title derived from a tax sale and forthe 
quieting of such title, held that there is no such incon- 
sistency of allegation in the answer as to estop defend- 
ant from proving the nullity of the tax sale.—Doullut v 
Smith, La., 41 So. Rep. 913. 


83. TELEGRAPHS AND TELEPHONES—Delay in Delivery. 
—In an activn for delay in the delivery of a telegram an- 
nouncing the illness of the addressee’s wife, whether a 
recovery in addition to the cost of the message should be 
had held for the jury.—Gerock v. Western Union Tele- 
graph Co., N. Uar., 54 8. E. Rep. 782. 


84. TENANCY IN COMMON—Right of Co-Tenant.— Where 
a co-tenant forcibly took the common property from his 
co-tenant, the latter’s remedy was for partition, and not 
an action for the recovery of the property.—Thompson 
v. Silverthorne, N. Car., 54S. E. Rep. 782. 


85. TRIAL — Argumentative Instructions.—Requests to 
charge which were in their naturea special argument 
addressed to the jury under the guise of instructions of 
the law held properly refused.—In re Dolbeer’s Estate, 
Cal., 86 Pac. Rep. 695. 


86. TRIAL—Directed Verdict.—Verdict should be di- 
rected only where the testimony and all the inferences 
which the jury could justifiably draw therefrom would 
be insufficient to supporta different verdict.—Guild v. 
Pringle, U. S. C.C. of App., Fourth Circuit, 145 Fed. Rep. 
312. 





87. TRIAL—Evidence to Impeach.—Exclusions of dec- 
larations of a person, when offered as substantive evi- 
dence, held no bar to their being offerea to impeach her 
as a witness.—Hoyt v. Zumwalt, Cal., 86 Pac. Rep. 600. 

88. TRUSTS — Assignment of Equitable Interest.— A 
cestui que trust has power to assign his equitsbie interest 
in the trust fund to secure a valid indebtedness as 
against other creditors.—Riorden v. Schlicher, Ala., 41 
So. Rep. 842. 

89. TRUSTS — Death of Trustee.—On death of active 
trustee before distribution of estate, the court cannot 
appoint a trustee to take the fund as against his admuin- 
istrator de bonis non.—In re Sheets’ Estate, Pa., 64 Atl. 
Rep. 413. 

90. TRUsTS—Execution of Trust.—Where an entire es- 
tate was put in trust,the income to be paid to the widow 
until remarriage the trustee could not on such rewar- 
riage diminish the corpus of the estate by deducting 
therefrom money paid by the widow for the support of 
her daughter dnring the existence of the trust.—Jn re 
Johnson’s Estate, 100N. Y. Supp. 373. 

91. VENDOR AND PURCHASER—Appvroval of Counsel.— 
Where vendors agree to furnish title to be approved by 
attorneys and they disapprove because the title shown 
was only by limitation, purchaser held not bound.— 
Greer v. International Stock Yards Uo., Tex., 96 8S. W. 
Rep. 79. 

92. VENDOR AND PURCHASER — Contract to Convey 
Land.—A contract between plaintiff and the owner of cer- 
tain land held a lease so long as itremained executory 
and on completion of the payments it became a con- 
tract of sale.—Heard v. Heard & Lee, Ala , 41 So. Rep. 827. 

93. WATERS AND WATER CouRSES—Changing Point of 
Diversion.—On an application to change the point of di- 
version of a water priority, facts held not to give rise to 
a presumption that the change would work injury to the 
vested rights of others.—Fulton Irrigation Ditch Co. v. 
Meadow Island Irrigation Co., Colo., 86 Pac. Rep. 748. 

94. WATER AND WATER COURSES — Diversion.—The 
diversion of water from a stream by defendants during 
the season of the year inwhich there was more water 
in the stream than plaintiff’s ditch could carry held no 
injury to plaintiff.—Mann v. Parker, Oreg., 86 Pac. Rep. 
598. 

95. WILLS—Testamentary Contest.—In awill contest 
an instruction that the jury might consider the fact that 
testatrix committed suicide as bearing on heralleged 
unsoundness of mind held improperly refused.—Jn re 
Dolbeer’s Estate, Cal., 86 Pac. Rep. 695. 

96. WITNESSES — Cross-Examination.—Itis legitimate 
cross examination of a character witness to ask him 
whether he has ever heard of the person whose character 
is under investigation having been accused of commit- 
ting acts inconsistent with the character attributed to 
him.—People v. Weber, Cal., 86 Pac. Rep. 671. 

97. WITNESSES—Cross- Examination .—Questions tend 
ing to show bias, prejudice, bad feeling, or hostility of 
a witness, held not permissible where the testimony 
given by the witness is uncontradicted.—Regester v. 
Regester, Md., 64 Atl. Rep. 286. ~ 


98. WrTNESSES—Right of Accused to Compulsory Pro- 
cess.—The right to compulsory process referred to in the 
constitution held to be theright of accused persons to 
demand the issuing of subpoenas for their witnesses and 
of having the same served, not to have attachments is- 
sued.—State v. Stewart, La., 41 So. Rep. 798. 


99. W:TNESSES—Transactions With Deceased.—Sched- 
ule to Const. 1874, § 2, in relation to testimony as to trans- 
action with a decedent does not disqualify the payee of 
a note by decedent in proceedings by the payee’s 
assignee to enforce collection from the estate.—Collier 
v. Trice. Ark., 96 8S. W. Rep. 174. 


100. WITNESSES — Transactions With Deceased Per- 
sons.—In a suit to establish a gift,the alleged donee 
held incompetent to testify, under Code 1896, § 1794, to 
what occurred between himself and the donor since de- 
ceased.—Thomas v. Tilley, Ala., 41 So. Rep. 854. 
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